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In the District Court of the United States for

the Western District of Washington, Southern

Division

No. 47

E. E. POWELL, Liquidating Trustee of Alaska

Dredging Company,

Plaintiff,

vs.

UNITED STATES OF AMERICA and THOR W.
HENRICKSEN, Acting Collector of Internal

Revenue for the District of Washington,

Defendants.

COMPLAINT

Comes now the plaintiff and for cause of action

against the defendant alleges:

I.

That the plaintiff is a citizen and resident of the

State of Washington; that the amount in contro-

versy herein exclusive of interest and costs exceeds

the sum of $3000.00.

II.

That one Alex McKenzie Vierhus was, on the

15th day of March, 1936, Collector of Internal Reve-

nue of the United States for the Collection District

of Washington; that at all time after the 15th day

of March, 1936, down to ih^ 10th day of July, 1936

he continued to be such collector; that on or about

the tenth day of July, 1936, he died and defendant
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Thor W. Hendricksen was, on or about the tenth

day of July, 1936, appointed as acting collector

for said district, to succeed said Alex McKenzie

Yierhus, and the said defendant is now such acting

collector, having an office and residing at Tacoma,

in Pierce County, Washington, within the above

entitled district.

III.

That the Alaska Dredging Company, a corpora-

tion, hereinafter called the Alaska Company, was

incorporated under the laws [1*] of the State of

Washington on March 8, 1902 ; that during the year

1935, and after the sale of all of its property, here-

inafter referred to, said corporation w^as voluntarily

dissolved out of Court and plaintiff acted as liqui-

dating trustee in such jjroceeding and as such, dis-

tributed to himself and to the other stockholders

assets of said corporation.

IV.

That the plaintiff' and the said Alaska Dredging

Company, and its officers have at all times shown

true faith and allegiance to the Government of the

United States, and the plaintiff and the said corpo-

ration and its officers have not in any way aided,

abetted or given encouragement or comfort to any

person or persons or government in rebellion against

the Government of the United States, nor has the

plaintiff, or the said corporation or its officers

aided, abetted or given encouragement or comfort

*Page numbering appearing at foot of page of original certified

Transcript of Kecord.
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to any sovereign or government which is or has

been at war with the United States.

V.

That on June 3, 1908, said Alaska Company was

the owner of six (6) placer mining claims in Alaska

and entered into a contract in writing covering

three (3) of said mining claims, a copy of which

is hereto attached and marked Exhibit ''A" and

made a part hereof for all purposes by this refer-

ence.

That on March 1, 1913, there remained unpaid

of the contract purchase price of said three (3)

mining claims the sum of $174,397.73; that defend-

ant for the purpose of valuing the said three claims

or the contract itself has discounted said purchase

price to $115,984.43, as more particularly appears

from the letter and statement of the Commission of

Internal Revenue on which the assessment herein-

after mentioned is based, a copy of which letter and

statement, marked Exhibit "B", is hereto attached

and made a part hereof for all purposes by this ref-

erence; which valuation [2] plaintiff accepts and

does not contest.

VI.

That in addition to the three mining claims cov-

ered by said written agreement, said Alaska Com-

pany owned three other claims adjacent thereto, of

approximately the same acreage and value, upon

which defendants have refused to place any value

whatsoever, but have entirely omitted, in assessing
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the taxable income for the year 1933 hereinafter

complained of.

VII.

That in the year 1933, said Alaska Company sold

all six of said mining claims which it had acquired

prior to March 1, 1913, as above set forth, for

$32,838.88; that between March 1, 1913, and the

date of said sale said Alaska Company had received

$101,034.83 as payments and royalties, which said

sum was determined by defendants, and which

plaintiff will not contest in this action.

VIII.

That on February 21, 1936, the Commissioner of

Internal Revenue, upon the theory that said Alaska

Company made a profit of $17,624.79 upon said sale,

made a jeopardy assessment against said Alaska

Company as follows:

Income tax for the year 1933 $2,423.41

Interest thereon to 2/18/36 279.89

Excess Profits tax for year 1933 881.24

Interest thereon to 2/18/36 101.77

$3,686.31

as more particularly appears from said letter and

statement marked Exhibit "b" and hereto attached.

IX.

That in arriving at said tax so assessed, said Com-

missioner erroneously failed to place any valuation

whatever upon the three mining claims included in
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said sale which were owned by said Alaska Com-

pany on March 1, 1913, but which were not covered

by said written agreement, Exhibit "A", and val-

ued, as of March [3] 1, 1913, all six mining claims

at the value which he determined should be placed

upon the written contract covering only three claims,

all as more particularly appears from said exhibit

'^B" hereto attached.

X.

That said three mining claims upon which said

Commissioner placed no value, were in truth and in

fact of a value in excess of $20,000 on March 1,

1913, and said Alaska Company made no profit upon

said sale.

XL
That the defendants prevailed upon plaintiff to

pay said erroneous tax so assessed in order to avert

drastic action against plaintiff and the other stock-

holders in said Alaska Company, and plaintiff paid

on said assessment as follows

:

On or about April 13, 1936, to said

Alex McKenzieVierhus, as Collector $2,759.50

On or about July 10, 1936, to said Alex

McKenzie Vierhus, as Collector 414.77

On or about August 15, 1936, to defend-

ant Thor W. Henricksen, as Acting

Collector : 560.35

Total $3,734.62

which payments included, in addition to said assess-

ment of $3,686.31 collection interest in the sum of

$48.31.
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XII.

That on the 19th day of October, 1937, the plain-

tiff filed with defendant Thor W. Henricksen, as

such Acting Collector, claim for refund in the

amount of $3,686.31, or su.ch greater amount as

may be legally refundable; that more than six

months have elapsed between the filing of said

claim, and the institution of this action but that

said claim has neither been allowed nor rejected;

that a copy of said claim, marked Exliibit "C"
is attached hereto and made a part hereof by this

reference for all purposes. [4]

XIII.

That all the actions of the said Vierhus and the

said Henricksen were performed by them as col-

lectors under rules and instructions of the Commis-

sioner of Internal Revenue ; that each of them paid

all money collected by him from the plaintiff into

the treasury of the United States.

Wherefore, plaintiff prays for judgment as fol-

lows: against the defendant United States of

America in the sum of $2759.50, with interest there-

on at the rate of six per cent per annum from the

13th day of AjDril, 1936, until paid, and in the fur-

ther simi of $414.77 with interest thereon at the

rate of six per cent per annum from the 10th day

of July, 1936, until paid ; and against the defendant

Thor W. Henricksen in the further sum of $560.35,

with interest thereon at the rate of six per cent per

annum from the 15th day of August, 1936, until
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paid; together with plaintiff's costs and disburse-

ments herein.

BURNS POE
Attorney for Plaintiff

1222 Puget Sound BankBldg.

Tacoma, Washington [5]

EXHIBIT ''A"

This memorandum of agreement made this 3d

day of June, A. D. 1908, between the Alaska Dredg-

ing Company, a corporation duly organized and

existing under the laws of the State of Washington,

party of the first part, and Wonder Dredging Com-

pany, a corporation duly incorporated under the

laws of the State of Delaware, party of the second

part.

Witnesseth, that whereas, the party of the first

part is the owner of the following described placer

mining clrdms, to-wit: Those certain placer mining

claims known as Discovery on Wonder Creek, and

Number One Below on Wonder Creek, and a half

interest in that certain placer mining claim known

as Nugget Bench, situated on the Right Limit op-

posite Number One Below on Wonder Creek, Cape

Nome Recording District of Alaska; and

Whereas, the Party of the first part is desirous

of selling the said properties:

Now therefore, in consideration of one dollar

($1.00) in hand paid by the party of the second

part to the party of the first part, the receipt



United States of America 9

whereof is hereby acknowledo^ed, the party of the

first part agrees to sell, assign, transfer and convey

all the above described mining property to the

party of the second part, its successors and assigns,

upon the following conditions, to-wit:

1. That the party of the second part shall issue

and deliver to the party of the first part twenty-

four hundred (2400') shares of the Common stock

of the party of the second part, full paid and non-

assessable, par ten dollars ($10.00) per share, upon

the signing, sealing and delivering of this agree-

ment.

2. That the party of the second part, before the

end of the mining season of 1908, shall place on

the said property one dredge of a capacity of three

thousand (3000) cubic yards per day, and shall

work the said mines with the said dredge continu-

ously,— [6] unavoidable conditions and accidents

excepted,—all mining to be done in a good and

miner-like way during the minmg season of each

year, until the party of the first part shall have

received the balance of the purchase price, to-wit:

Two hundred thousand ($200,000.00) out of the

gross proceeds of the said workings, as provided

for in Article 3 of this agreement.

3. The party of the second j^art shall pay to

the party of the first part thirty-three and one-

third (33-1/3) per cent of all the gold taken out

of the said ground until the party of the first part

has received Two hundred thousand dollars ($200,-

000.00) in addition to the said twentv-four hundred
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(2400) shares of the Common Stock of said Com-

pany, mentioned in Article 1 of this Agreement.

4. The party of the first part shall have the

privilege of having an agent present at any time,

and at all clean-nps, notice of which be duly given.

5. The party of the first part at the time of the

signing and sealing of this agreement shall place

in escrow with the Pnget Sound National Bank

a good and sufficient deed transferring all the said

mining properties above described, to the party

of the second part, its successors and assigns, ab-

solutely and forever. The condition of said escrow

is that the deed shall be delivered to the party of

the second part upon the payment by the party

of the second part to the party of the first i)art

of the sum of Two hundred thousand ($200,000.00)

dollars at the times and in the manner as provided

for in this Agreement.

6. It is understood and agreed by and between

the parties hereto that it is the intention of this

Agreement that if the party of the second part shall

fail in the performance of this contract, or any

part thereof, said deed shall be returned to the

party of the first part, on demand, and in such

case this contract shall terminate, and all payments

heretofore made and said stock shall [7] be for-

feited as liquidated damages for the loss of said

sale and the party of the first part may re-enter

said premises and remove all persons therefrom,

7. It is further understood and agreed upon be-

tween the parties hereto that if the party of the

second part shall fail to carry out any of the con-
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ditions above referred to, said party of the second

part shall not be liable other than to a forfeiture

of said stock and the money already paid to the

party of the first part at the time of said forfei-

ture.

8. The said party of the first part further cove-

nants and agrees to and with the said party of the

second part, its successors and assigns, that all

existing encumbrances, liens and other obligations

against said property and all other encumbrances

and liens that may be incurred against the same

by the party of the first part prior to the payment

of said two hmidred thousand dollars ($200,000.00),

shall be satisfied of record upon receipt of the said

sum of two hmidred thousand dollars ($200,000.00)

as herein provided, at the time when the said deed

shall be delivered by the said Pu2,et Sound Na-

tional Bank to the said Party of the second part,

and that said property shall be conveyed to the

said party of the second part?/ by good and sufficient

deed or deeds, free and clear of all existing liens,

encumbrances and other obligations whatsoever and

all other encumbrances and liens that may be in-

curred by the said party of the first part against

the same, upon the payment of the said sum of two

hundred thousand dollars ($200,000.00) in manner
herein stated.

9. The said party of the first paii: upon the full

and faithful compliance of the obligations of the

party of the second part;/ bv it to be performed,

covenants and agrees with the said party of the

second part, to execute and do all further assur-
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ances and things as shall be reasonable required

by said party of the second part for vesting in it

the property agreed to be hereby sold, [8] and giv-

ing to it the full benefit of this agreement.

10. It is further understood and agreed that this

agreement shall be binding upon the heirs, execu-

tors, administrators, successors and assigns of both

parties hereto.

In witness whereof the party of the first part

has caused its corporate name to be affixed by its

Vice-President and its corporate seal to be affixed

by its Secretary, and the party of the second part

has caused these presents to be sealed with its cor-

porate seal, under the hand of its Vice-President,

duly attested by its secretary, the day and year first

above written.

ALASKA DREDGINO CO.

By J. E. POWELL
Attest

:

Vice-President.

J. D. TRENHOLM
Secretary

Seals

:

WONDER DREDGING CO.

By WALTER H. DILHO
Vice-President

Witnessed and Approved by

L. T. TURNER,
Trustee,

Attest:

M. W. NEWTON,
Secretary.
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State of Washington,

County of King—ss.

This is to certifv, that on this 10th day of Sep-

tember, A. D. 1908, before me W. W. Dearborn,

a Notary Public in mcl for the State of Washing-

ton, duly commissioned and sworn, personally came

J. E. Powell, and J. D. Trenholme, to me knowTi

to be the individuals described in and who executed

the within instrument, [9] and acknowledged to me
that they signed and sealed the same as their free

and voluntary act and deed, for the uses and pur-

poses therein mentioned.

Witness my hand and official seal the day and

year in this certificate first above written.

(Signed) W. W. DEARBORX.
Notary Public in and for the State of Washington,

residing at Seattle. [10]

EXHIBIT ''B"

Treasury Department

Washington

March 7, 1936

Alaska Dredging Co.,

c/o E. E. Powell,

9300 Purcell Avenue,

Seattle, Washington.

Sirs

:

In accordance with the provisions of section 273

(a) of the Revenue Act of 1932, there has been as-

sessed against you a deficiency in income tax
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amounting to $2,423.41 and a deficiency in excess

profits tax of $881.24 for the taxable year 1933, the

details of which are set forth in the statement at-

tached.

In accordance with section 272(a) of the Rev-

enue Act of 1932 as amended by section 501 of the

Revenue Act of 1934, notice is hereby given of the

deficiency mentioned. Within ninety days (not

counting Simday or a legal holiday in the District

of Columbia as the ninetieth day) from the date

of the mailing of this letter, you may file a petition

with the United States Board of Tax Appeals for

a redetermination of the deficiency.

Respectfully,

GUY T. HELVERING,
Commissioner.

By (Signed) CHAS. T. RUSSELL
Deputy Commissioner.

Enclosure

:

Statement

(Registered Letter)

Reg. #314941 [11]
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STATEMENT
March 7, 1936

rT:AR:E-3

JAH
In re: Alaska Dreds^ing- Co.,

c/o E. E. Powell,

9300 Piircell Avenue,

Seattle, AYashington.

Tax Liability for Taxable Year 1933

Liability Assessed Deficiency

Income Tax $2,423.41 None $2,423.41

Excess-Profits Tax 881.24 None 881.24

The report of the internal revenue agent in

charge at Seattle, Washington, covering an investi-

gation of your income and excess-profits tax lia-

bility for the year involved, a copy of which was

furnished you, has been reviewed and approved by

this office.

Net income reported None

Add:
Profit realized from sale of asset $17,624.79

Net income as adjusted $17,624.79

The profit in question as realized from the sale

of a mine and same was not reported as income

apparently, because 't was considered the March 1,

1913 value of the property was in excess of the

amount received from the sale thereof.

It appears that the property was sold prior to

1913 and that on March 1, 1913 all the corporation

had was a contract to receive a certain sum of

money. It appears further that the property in

question has been repossessed and sold on a royalty
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basis several times since 1913, and that it was sold

outright in 1933 for $32,838.88.

The profit of $17,624.79 was determined as fol-

lows :

The contract owned on March 1, 1913 has been

determined to have -i value on that date of $115,-

984.43. There was due on the contract as at March

1, 1913 the sum of $174,397.73 which was discounted

over a period of yeai's indicating a net worth as

at March 1, 1913 of $115,984.43.

Your corporation I'eceived iii payments and roy-

alties sums aggregating $101,034.83 between 1913

and January 1, 1933 which leaves the sum of $14,-

949.60 to be recovered from the March 1, 1913 value.

This amount plus $264.49, 1933 expense, deducted

from the sale price in 1933 of $32,838.88 leaves an

amount representing net profit of $17,624.79.

Computation of Tax
Net income $17,624.79

Income tax at 133^,% 2,423.41

Income tax previously assessed, #852064 None

Additional income tax to be assessed $ 2,423.41

[12]

Excess-Profits Tax
Net Income $17,624.79

Less:

121/2% of declared value of capital stock (Cap-

ital stock tax return filed shows "none") None

Amount subject to excess-profits tax at 5% 17,624.79

Excess-Profits tax at 5% 881.24

Excess-profits tax previously assessed None

Additional excess-profits tax to be assessed $ 881.24

[13]
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EXHIBIT "C"

CLAIM

To Be Filed With the Collector AVhere Assessment

Was Made or Tax Paid

Collector's Stamp (Date received)

—

The Collector will indicate in the block below the

kind of claim filed, and fill in the certificate on the

reverse side.

(X) Refund of Pax Illegally Collected.

( ) Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.

( ) Abatement of Tax Assessed (not appli-

cable to estate or income taxes).

State of Washington,

County of King—ss.

Name of taxpayer or purchaser of stamps Alaska

Dredging Company, c/o E. E. Powell, Liquidating

Trustee, Business address 9300 Purcell Avenue,

Seattle, Wash.

Residence

—

The deponent, being duly sworn according to law,

deposes and says that this statement is made on

behalf of the taxpayer named, and that the facts

given below are true and complete:

1. District in which return (if any) was filed

—

2. Period (if for income tax, make separate

form for each taxable year) from 1/1/33, 19 , to

12/31/33, 19

3. Character of assessment or tax Income and

excess profits tax.
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4. Amount of assessment, $3,686.31; dates of

payment 4/15/36—7/13/36—8/18/36.

5. Date stamps were purchased from the Gov-

ernment

—

6. Amount to be refunded $3,686.31 or any

greater amount legally refundable.

7. Amoimt to be abated (not applicable to in-

come or estate taxes)

—

8. The time within which this claim may be

legally filed expires, under Section 322 of the Rev-

enue Act of 1932, on 4/15/38—7/13/38, 19.... 8/18/38.

The deponent verily believes that this claim

should be allowed for the following reasons:

See schedules attached

Signed E. E. POWELL
Liquidating Trustee of Alaska

Dredging Company

Sworn to and subscribed before me this 19th day

of October, 1937.

[Notarial Seal] ELIZABETH SHACKLEFORD
Notary Public [14]

The Alaska Dredging Company was a holding

company for placer mining claims in the Cape

Nome Mining District, Alaska. The company sold

in 1933 to the Hanmion Consolidated Gold Fields,

Inc.. for $32,838.88, the following claims:
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20 acres No. 1 Flat Creek,

20 acres Niigiret Bench, Wonder Creek,

20 acres No. 1 Below, Wonder Creek,

20 acres Discovery, Wonder Creek,

11 acres Yellow Jacket,

7 acres Philadelphia Fraction

98 acres

The Alaska Dredging Company had deeds and

patents to all the above named claims before March

1, 1913 except a 2/8 interest in the Philadelphia

Fraction.

The Biirean of Internal Revenue erred in finding

that on March 1, 1913 the Alaska Dredgins: Com-

pany had no property other than a contract with

the Wonder Dredging Company in 1908 for a cer-

tain fixed sum of money. Such was not the case.

The Alaska Dredging Company gave in 1908 to

the Wonder Dredging Company a lease and an op-

tion to buy the follcA\'ing claims:

Discovery on Wonder Creek

Number 1 Below on Wonder Creek

One-Half Interest in Nuggett Bench

These claims for means of identification, will be

known as the Original Claims. The fair market

value of these Original Claims on March 1, 1913

was $174,397.73 as shown by the option.

The other claims and fractions acquired before

March 1, 1913 and included in the property sold to
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the Hammon Consolidated Gold Fields, Inc. and

designated as the Omitted Claims, for identification

purposes, are, to-wit:

20 acres No. 1 Flat Creek

10 acres Nugget Bench, One-Half Interest

11 acres Yellow Jacket

7 acres Philadelphia Fraction,

48 acres

1.25 Less 2/8 Philadelphia

46.25 omitted from agent's report.

The Omitted Claims had on March 1, 1913, a

value of $45,246.27 or more. The total value of the

Omitted Claims and the Original Claims on March

1, 1913, was in excess of $219,644.00.

The payments and royalties received between

1913 and 1933 by the Alaska Dredging Company
amounted to $101,064.83.

The taxpayer reserves the right to amend or add

to this claim.

The Oral hearing is requested through our At-

torney, Burns Poe, 409 Perkins Building, Tacoma,

Washington.
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Summary

1913 Value, Ori.^mal Claims $174,379.73

1913 Value, Omitted Claims 45,246.27

Total 1913 Value $219,626.00

Payments and Royalties Received 101,064.83

$118,561.17

Sale Price 32,838.88

Loss _ $ 85,722.29

[Endorsed] : Filed March 25, 1939. [15]

[Title of District Court and Cause.]

APPEARANCE
To the Clerk of the Above-Entitled Court:

You will please enter my appearance as attorney

for E. E. Powell in the above-entitled cause, and

service of all subsequent papers, except writs and

process, may be made upon said Burns Poe, by

leaving the same with Elizabeth Shackleford or

Burns Poe.

BURNS POE
Office Address 1211 P. S. N.

Bank Bldg.

Tacoma, Washington

[Endorsed] : Filed Mar. 25, 1939. [16]
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[Title of District Court and Cause.]

SUMMONS
To the above named Defendants

:

You are hereby summoned and required to serve

upon Burns Poe, plaintiff's attorney, whose address

is 1222 Puget Sound Bank Building, Tacoma,

Washington, an answer to the complaint which is

herewith served upon you, within sixty days after

service of this summons upon you, exclusive of the

day of service. If you fail to do so, judgment by de-

fault will be taken against you for the relief de-

manded in the complaint.

[Seal of Court] ELMER DOVER,
Clerk of Court.

By E. REDMAYNE,
Deputy Clerk.

Date : March 25, 1939. [17]

RETURN ON SERVICE OF WRIT

United States of America,

Western District of Washington—ss.

I hereby certify and return that I served the an-

nexed Summons, together with copy of complaint

on the therein-named United States of America by

handing to and leaving a true and correct copy

thereof with Lillian H. Bourland, designated serv-

ice agent for the L^nited States Attorney personally
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at Tacoma, in said District on the 27th day of

March, A.D. 1939.

Marshal's fee, $2.00.

A. J. CHITTY,
U. S. Marshal.

By H. C. DE LINE,

Deputy.

[Endorsed] : Filed Mar. 27, 1939. [18]

RETURN ON SERVICE OF WRIT
United States of America,

Western District of Washington—ss.

I hereby certify and i-etnrn that I served the an-

nexed Summons, tosrether witli copy of complaint

on the therein-named Thor W. Henricksen, Acting

Collector of Internal Revenue, by handins: to and

leaving a true and correct copv thereof with Edith

DeMaris, Deputy Collector of Internal Revenue,

personally at Tacoma, in said District on the 27th

day of March, A.D. 1939.

Marshal's fee, $2.00.

A. J. CHITTY,
U. S. Marshal.

By H. C. DE LINE,
Deputy.

[Endorsed] : Filed Mar. 27, 1939. [19]
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[Titic of District Court and Cause.]

MOTION TO DISMISS COMPLAINT AS
AGAINST DEFENDANT, THOR W. HEN-
RICKSEN, UNDER RULE 21.

Comes now the defendant, Tlior W. Henrick-

sen, Acting Collector of Internal Revenue for the

District of Washington, by J. Charles Dennis;

United States Attorney, and Oliver Malm, Assist-

ant United States Attorney, for the Western Dis-

trict of Washington, his attorneys, and moves the

Court to dismiss the coni])laint filed herein as

against said defendant, Thor W. Henricksen, upon

the following grounds and for the following rea-

sons :

(1) That there is a misjoinder of i)arties and that

the Collector of Internal Revenue ought not to be

joined as party defendant in this action.

(2) That the United States cannot be sued with-

out its consent and it has not consented to be joined

in an action with the (Collector of Internal Revenue

for the recovery of taxes.

Wherefore, defendant, Thor W. Henricksen,

pra^^s that his motion to dismiss be granted.

(Signed) J. CHARLES DENNIS,
United States Attorney.

(Signed) OLIVER MALM,
Ass't United States Attorney.

Received a copy of the within this 27th day of

April, 1939, BURNS POE.

[Endorsed] : Filed Apr. 29, 1939. [20]
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In the United States District Court, Western

District of Washington, Southern Division

RECORD OF PROCEEDINGS:

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma, in the Southern Division thereof, on

the 9tli day of May, 1939, the Honorable Edward

E. Cushman, U. S. District Judge, presiding, among

other proceedings had were the following, truly

taken and correctly copied from the Journal Record

of said Court, as follows:

[Title of Cause.]

RECORD OF HEARING
On this 9th day of May, 1939, this cause comes on

for hearing on Motion to Dismiss Complaint against

defendant Henricksen, the plaintiff appearing by

his attorney. Burns Poe, and the Government ap-

pearing by Thomas Winter, Special Attorney for

the Internal Revenue Department. Both sides are

ready. Mr. Winter presents argument on defend-

ants' Motion to Dismiss the Complaint against de-

fendant Henricksen. Mr. MacMahon presents his

arguments on behalf of j)laintiff. Mr. Winter files

a decision in a similar action. The matter is sub-

mitted; no request is made for opportunity to file

further written arguments. [21]
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[Title of District Court and Cause.]

MOTION
Comes now the United States of America,

one of the defendants above named by J. Charles

Dennis, United States Attorney, and Oliver Malm,

Assistant United States Attorney, for the Western

District of Washington, as its attorneys, and before

responding to the pleading of the plaintiff on tile

herein, moves the Court for an order requiring a

more definite statement of the capacity in which

E. E. Powell purports to be acting in prosecuting

this action. It is alleged truly in paragraph num-

bered VIII of the complaint herein that the tax

assessed b}^ the Commissioner of Internal Revenue

was assessed against Alaska Dredging Company,

but it is not plain whether this suit is being main-

tained by E. E. Powell, as the liquidating trustee

of that company nor is it plain w^hether the tax paid

as alleged in Paragraph XI of the complaint was

paid by him in his capacity as liquidating trustee

or in some other character.

Wherefore, defendant, United States of America,

prays that plaintiff be required clearly to state in

w^hat capacity he acted in paying the tax and now
sues.

(Signed) J. CHARLES DENNIS,
United States Attorney.

(Si.gned) OLIVER MALM,
Ass't United States Attorney.

Received a copy of the within Motion this 13th

day of June, 1939.

BURNS POE.
[Endorsed]: Filed June 13, 1939. [22]
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In the United States Disti'ict Court, Western

District of AVasliington, Southern Division

RECORD OF PROCEEDINGS:

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma, in the Southern Division thereof, on

the 19th day of June, 1939, the Honorable Edward

E. Cushman, U. S. District Judge, presiding, among

other proceedings had were the following, truly

taken and correctly copied from the Journal Rec-

ord of said Court, as follows:

RECORD OF HEARIXCt

On this 19th day of June, 1939, this cause comes

on for hearing on Motion of United States to make

Complaint more definite and certain, the plaintiff

appearing by his attorney. Burns Poe, and the Gov-

ernment appearing by Thomas Winter, Special At-

torney for the U. S. Internal Revenue. Both sides

are ready. Mr. Winter addresses the Court and

states that the complaiiit does not make definite

whether E. E. Powell is suing as an individual or

as a representative. Counsel for plaintiff addresses

the Court and states that E. E. Powell is suing as

an individual and "liquidating trustee of Alaska

Dredging Company" in the title is surplusage. On
this statement of comisel the Court construes the

Complaint is on the part of E. E. Powell as an

individual. Motion to make Complaint more definite

and certain is denied. [23]
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[Title of District Court and Cause.]

ORDER
This matter coming on regularly to be heard upon

the motion of the defendant, United States of Amer-

ica, for an order renuiring a more definite statement

of the capacity in which plaintiff is acting in pro-

secuting this action, upon the statement of plain-

tiff's attorney to the court that the plaintiff prose-

cutes the action in his individual capacity.

It is hereby ordered that said motion be and the

same is hereby over-ruled (the court stating that

the plaintiff's complaint will be so construed.)

Done in open court this 19th day of June, 1939.

(Signed) EDWARD E. CUSHMAK
Judge.

The defendant, United States of America, Ex-

cepts to the foregoing Order.

(Signed) OLIVER MALM,
x\ss't United States Attorney.

Exceptions Allowed this 19th day of June, 1939.

(Signed) EDWARD E. CUSHMAN,
District Judge.

Received a copy of the within order this 19th day

of Jime, 1939.

OLIVER MALM,
Attorney for Defs.

[Endorsed] : Filed Jmie 19, 1939. [24]
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[Title of District Court and Cause.]

ANSWER
Comes now the United States of America, one of

the defendants above named, by J. Charles Dennis,

United States Attorney, and Oliver Malm, Assist-

ant United States Attorney, for the Western Dis-

trict of Washington, as its attorneys, and in answer

to plaintiff's complaint heretofore filed herein, ad-

mits, denies and alleges as follows:

I.

The defendant admits the allegations contained

in Paragraphs I, II and III of said complaint.

II.

Answering Paragraph IV of plaintiff's complaint,

defendant admits the allegations contained therein

except defendant denies that the allegation that the

Alaska Dredging Company and its officers have

shown true faith and allegiance to the United is

relevant or material since mider the order of this

Court, filed and entered on June 19, 1939, the plain-

tiff's complaint will be construed that plaintiff pro-

secutes this action in his individual capacity. [25]

III.

Answering Paragraph Y of i)laintiff's complaint,

defendant denies that it has any knowledge or in-

formation thereof sufficient to form a belief as to

the truth or falsity of the allegations therein and

therefore denies the same and demands strict proof
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thereof, except defendant admits that the Commis-

sioner of Internal Revenue fixed the vahie of the

three mining claims by discounting, as stated in

Paragraph V of plaintiff's complaint; but that the

three mining claims and the mining claims referred

to in Paragraphs VI to X, inclusive, of plaintiff's

complaint, together did not have a fair market value

on March 1, 1913, exceeding the sum of $75,000.00.

lY.

Answering Paragraph VI of plaintiff's complaint,

defendant denies each and every allegation therein

contained,. particularly that the three mining claims

referred to therein, as not covered by the alleged

written agreement, were of approximately the same

value as the mining claims covered by the alleged

agreement.

V.

Answering Paragraph VII of plaintiff's complaint,

defendant admits that in the year 1933 the Alaska

Dredging Company sold all of its six mining claims

which it had acquired prior to March 1, 1913, for

$32,838.88, and that the Commissioner of Internal

Revenue determined that between March 1, 1913,

and the date of sale, the corporation had received

$101,034.83 as payments and royalties, but denies

each and every other allegation contained in said

paragraph. [26]

VI.

Answering paragraph VIII of plaintiff's com-

plaint, defendant admits the allegations therein con-
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tained except defendant denies that the assessment

was made on February 21, 1936, as alleged, but on

February 18, 1936.

YII.

Answering Paragraphs IX and X of plaintiff's

complaint, except as hereinbefore admitted, defend-

ant denies each and every allegation therein con-

tained, and particularly that part or parts of said

paragraphs alleging that the three mining claims

were in truth and in fact of a value in excess of

$20,000 on March 1, 1913, or that the Alaska Dredg-

ing Company made no profit fr()m the sale of its

mining claims, and defendant alleges that all of the

six mining claims on March 1. 1913. did not have

a fair market value exceeding $75,000.00.

VIII.

Answering Paragraph XI of i:)laintiff's com-

plaint, defendant admits that on the dates stated in

said Paragraph, pa\Tnents, covering the tax assessed

against the Alaska Dredgins," Company, were made

of the amoimts therein set forth to the parties re-

ferred to but defendant denies that the plaintiff in

his individual capacity ]xiid any of the tax so as-

sessed and collected aa'aiiist tlie Alaska Dredoino-

Company.

IX.

The defendant admits the allegations contained

in Paragraphs XII and XIII of said complaint ex-

cept defendant denies that the ])laintiff in his indi-
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vidual capacity paid any of the tax so assessed and

collected against the Alaska Dredging Company.

[27]

X.

Each and every allegation in plaintiff's complaint

not herein specifically admitted, denied or other-

wise explained, is denied.

Wherefore, having fully answered plaintiff's

complaint, defendant prays judgment dismissing

the complaint, together with costs and disburse-

ments of this action.

J. CHARLES DENNIS,
United States Attorney.

OLIVER MALM,
Ass't United States Attorney.

[28]

State of Washington,

County of Pierce—ss.

I, Oliver Malm, being first duly sworn, dey)ose

and say:

That I am a duly appointed, qualified and acting

Assistant United States Attorney for the District

of Washington; that I am possessed of information

concerning the above-named plaintiff; from which

I have prepared the foregoing Answer; that I have

prepared and read the foregoing Answer and that

the allegations therein contained are true, as I ver-

ily believe.

OLIVER MALM,
Ass't United States Attorney.
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Subscribed and sworn to before me this 29th day

of June, 1939.

(Seal) E. E. ROLIE,
Dep. Clerk, U. S. District Court,

AYestem Dist. of Washington.

Received a copy of the within this 29th day of

June, 1939.

BURNS POE,
Attorney for Ptff.

[Endorsed] : Filed June 29, 1939. [29]

United States District Court, Western District

of Washington, Southern Division

RECORD OF PROCEEDINGS

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma, in the Southern Division thereof, on the

5th day of August, 1939, the Honorable Leon R.

Yankwich, U. S. District Judge, presiding, among

other proceedings had were the following, truly

taken and correctly copied from the Journal Record

of said Court, as follows

:

[Title of Cause.]

HEARING; ORDER SETTING

Now on this 5th day of August, 1939, this cause

comes on before the Court for hearing on motion
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of defendant, Thor W. Henricksen, to dismiss the

complaint. Burns Poe and Thomas MacMahon, at-

torneys at law appear on behalf of the plaintiff and

Thomas Winter, Special Attorney acting on behalf

of the Internal Revenue. The matter is called and

argued by both sides. The Court rules that the

joinder of party is no longer a ground of dismissal.

However, on the motion, the Court will order the

name of Henricksen dropped from the complaint

—

it appearing to the Court his presence in the case

is unnecessary or proper in view of the fact that

the United States had admitted that the moneys

were received by him in the official capacity of

his business. No need to amend the complaint. The

cause is now set for trial for August 23, 1939. [30]

[Title of District Court and Cause.]

NOTICE TO PRODUCE
To the plaintiff and to Burns Poe, his attorney:

Demand is hereby made upon you to produce at

the trial of the above cause, all records of the Alaska

Dredging Company, including contracts (leases and

options covering its mining claims) and the corpo-

ration's minute book, cash book, journal, ledger and

stock books; also, all correspondence and particu-

larly any records or agreements pertaining to what

are known as Powell claims, and including the

agreement to sell to the Hammon Consolidated Gold

Fields all of its assets, said agreement being dated
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approximately April 25, 1933; that upon failure to

produce these records, secondary evidence will be

offered as to the contents thereof.

Dated this 17th day of January, 1940.

(Signed) J. CHAS. DENNIS
United States Attorney

(Signed) OLIVER MALM
Assistant United States Attorne\'

(Signed) THOMAS R. WINTER
Si^ecial Attorney,

Bureau of Internal Revenue

Copy received Jan. 17, 1940.

BURNS POE
[Endorsed] : Filed Jan. 18, 1940. [31]

[Title of District Court and Cause.]

MOTION

Comes now the plaintiff* and moves this honorable

court to enter an order herein restoring the defend-

ant Thor AV. Henricksen as a jmrty defendant in

this action.

This motion is based upon the records and files

hereof and upon the affidavit hereto attached.

(Signed) BURNS POE
Attorney for Plaintiff'
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State of Washington,

County of Pierce—ss.

Thomas MacMahon, being first duly sworn, on

oath deposes and says: That he has been associated

with attorney for plaintiff since the institution of

the above entitled action, and argued the motion

hereinafter mentioned, before the Honorable Leon

R. Yankwich, when he was on the bench in the

above court; that defendant United States made a

motion to dismiss the said defendant Thor W. Hen-

ricksen, and argued that under the law the plaintiff

could get all the relief to which he w^as entitled

against the defendant United States; and that the

addition of the defendant Thor W. Henricksen

added nothing to the relief which plaintiff could

obtain; that the said judge was impressed by said

argument and asked affiant what difference it would

make to the plaintiff if the defendant Thor W.
Henricksen were dis- [32] missed from the action,

to which affiant replied that he could not see tliat

it would make any difference to the plaintiff but

that the attorney for the United States was so

insistent upon the matter, that evidently in his opin-

ion some advantage would accrue if the said defend-

ant were dismissed, to which the court replied that

he would try the case and that counsel for plaintiff

might rest assured that if it developed that the dis-

missal of the said defendant would prejudice the

plaintiff in any way, that he would order said de-

fendant to be made a party to the action again u})on
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the trial ; that in conversation with the attorney for

the United States on January 17, 1940, said counsel

made the remark that since this action was against

the United States alone, plaintiff could not tax costs

in the event he prevailed.

(Signed) THOMAS MacMAHON"

Subscribed and sworn to before me this 17th day

of January, 1940.

[Seal] (Signed) ELIZABETH SHACKLEFORD
Notary Public in and for the State of Washington

residing at Tacoma

[Endorsed]: Filed Jan. 18, 1940. [33]

In the United States District Court for the Western

District of Washington, Southern Division

RECORD OF PROCEEDINGS:

At a regular session of the United States District

Court for the Western District of Washington,

held at Tacoma, in the Southern Division thereof

on the 18th (h\y of January, 1940, the Honorable

Lloyd li. Black, U. S. District Judge presiding,

among other proceedings had w^ere the following,

truly taken and correctly copied from the Journal

Record of said Court, as follows:

[Title of Cause.]

TRIAL

Now on this 18th day of January, 1940, Thomas
MacMahon and Burns Poe appear in court on be-
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half of the Plaintiffs, Oliver Malm and Thomas

R. Winter, appearing for the Government, the cause

now being called for trial. Plaintiff now files a writ-

ten motion requesting the court to restore the De-

fendant, Thor W. Henricksen as a party defend-

ant in this action, said defendant having been dis-

missed from the complaint by the Hon. Leon R.

Yankwich on August 5, 1939. The motion is denied

and both sides are ready to proceed. The Govern-

ment asks leave of court to amend its answer, plain-

tiffs object, and the ruling thereon is reserved.

Court advises counsel that the trial shall proceed.

Mr. MacMahon makes the ojoening statement to the

court. Mr. Winter makes an opening statement to

the Court on behalf of the Government. E. E. Pow-

ell is sworn and testifies on [34] behalf of the plain-

tiffs. Plaintiff's Exhibits 1 and 2 are admitted, there

being no objections thereto.

At 12:00 noon, recess is taken to 2:00 P.M., at

which time court is again in session with all par-

ties present as heretofore.

Mr. Pow^ell is withdrawn from the stand and Mr.

J, D. Harlan is sworn and testifies on behalf of the

plaintiffs. Plaintiff's Exhibit 3 is offered, objected

to and objection is sustained. William A. Gilmore

is sworn and testifies on behalf of the plaintiffs.

James F. Hal])in is sworn and testifies on behalf

of the plaintiffs, at the conclusion of the same by

Mr. Halpin, Mr. Powell being recalled to the stand

and further testifies.
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At 4:00 P.M. a five minute recess is taken, at

which time court is again in session with all parties

present as heretofore, Mr. Powell resuming the wit-

ness stand. Plaintiff's Exhibit 4 is marked, but not

offered. Plaintiff's Exhibits 5, 6 and 7 are offered

and admitted, there being no objections thereto.

At 4:35 P.M. trial of this cause is continued to

10:30 A.M. tomorrow. [35]

In the United States District Court for the Western

District of Washington, Southern Division

RECORD OF PROCEEDINGS:

At a regular session of the United States District

Court foi' the Western District of Washington, held

at Tacoma, in the Southern Division thereof on the

19th day of Jainiai'v, 1940, the Honora])le Lloyd

L. Black, U. S. District Judge, presiding among

other proceedings had were the following, truly

taken and correctly copied from the Jonrnal Record

of said Court, as follows:

[Title of Cause.]

FURTHER TRIAL

Now on this 19th day of January, 1940, Thomas

MacMahon and Burns Poe appear in court on be-

half of the plaintiff, Thomas R. Winter and Oliver

Malm, appearing on behalf of the Government.

This cause is now called for further trial. E. E.

Powell, the plaintiff herein, resumes the stand.

Plaintiff's Exhibits 8 and 9 are offered and admit-
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ted. Plaintiff's Exhibit 10 is offered, objected to,

admitted in part and denied in part. The Court ad-

mits the photographs only on pages 7, 8, 9 and 11,

the map embodied in said exhibit is not admitted.

At 12 :05 P.M. this trial is recessed to 1 :30 P.M.

today, at which tiine court is again in session with

all parties present as heretofore.

Mr. Powell resumes the witness stand. Defend-

ant's [36] Exhibits A-1; A-2; A-3; and A-5: are

offered, objected to, ruling thereon reserved. De-

fendant's Exhibit 4 is offered, objected to and ob-

jection sustained.

At 2 :00 P.M. recess is taken to 3 :20 P.M. at which

time court is again in session with all parties pres-

ent, Mr. Powell resuming the stand. Defendant's

Exhibit A-7 is marked, but not offered. Mr. Har-

lan is recalled to the witness stand and further tes-

tifies. Plaintiff's Exhibit No. 11 is offered, objected

to and ruling thereon reserved.

At 4:00 P.M. trial is continued to 10:00 tomor-

row at Seattle, Washington, counsel agreeing

thereto. [37]

In t]ie United States District Court, Western

District of Washington, Southern Division

RECORD OF PROC^EEDINGS

:

At a regular session of the United States District

Court for the Western District of Washington, held

at Seattle, in the Northern Division thereof, on the

20th day of January, 1940, the Honorable Lloyd
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L. Black, U. S. District Judge, presiding, among

other proceedings had were the following, truly

taken and correctly copied from the Journal Record

of said Court, as follows:

[Title of Cause.]

FURTHER TRIAL

Now on this 20t]i day of January, 1940, Burns Poe

and Thomas MacMahon appear in court on behalf

of the plaintiff, Thomas "P. Winter, appearing on

))ehalf of the Defendant.

This cause is now called for further trial. The

plaintiff, E. E. Powell, resum.es the stand. Mr. A. C.

Stewart is sworn and testifies on behalf of the Plain-

tiff. M]'. Powell again resumes the stand and fur-

ther testifies. Plaintiff's Exhibit No. 12 is offered

and admitted. Defendant's Exhibit A-7 is offered

and admitted. Plainti'ff's Exhibits No. 13 and 14

are offered and admitted. O. M. Powell is sworn

and testifies on behalf of the plaintiff. At 11 :22 A.M.

plaintiffs rest, at which time Mr. Winter on behalf

of the Government moves to dismiss the action of

the plaintiff on the grounds that said plaintiff has

failed to sustain its burden of proof on the follow-

ing grounds: First, the neces- [38] sary allegations

of its complaint and second, the jurisdiction of this

Court to entertain this suit against the United

States of America. Motion is argued by both sides,

ruling thereon reserved, later the Court overruling

the motion and allows the Government an excep-

tion. The plaintiff now reopens its case in order
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to read a deposition. The motion is granted, depo-

sition now published by the Clerk. The Plaintiff,

at 11:45 A.M. again rests, at which time the Gov-

ernment renews its motion to dismiss the action of

the plaintiff on the grounds heretofore stated. The

motion is overruled and denied. An exception there-

to noted. W. W. Hanson is sworn and testifies on

behalf of the Government. Defendant's Exhibit

A-8 is marked, not offered at this time.

At 12 :00 noon, recess is taken to 1 :15 P.M. at

which time court is again in session with all par-

ties present as heretofore. Mr. Hanson resumes the

stand and further testifies. C. L. Butcher is called

to the witness stand and testifies on behalf of the

Government. Government's Exhibit A-9 is offered,

objected to and objection is overruled. Exhibit A-9

is admitted. At 2:05 P.M. the Government rests.

Plaintiff has no rebuttal. Recess is now taken to

2:35 P.M. at which time court is again in session

with all parties present as heretofore. The Court

now makes a brief statement regarding the trial as

it has been presented and gives the plaintiff leave

to reopen the case. Defendant's Exhibits A-2, A-3

and A-5 are now admitted in evidence, ruling having

been reserved thereon. Mr. E. E. Powell, the plain-

tiff is now recalled to the witness stand and further

testifies on his own behalf. Defendant's Exhibit A-8

is [39] offered by the plaintiff, objected to by the

Government, objection is overruled, and said Ex-

hibit A-8 is now admitted.
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The Court now rules, finding that the plaintiff,

E. E. Powell, is entitled to a refund of the taxes

paid, interest paid, and interest thereon by virtue

of the Grovemment's calculated profit being $2,850.00

more than it was. Findings to be prepared by the

Government and submitted at a later date. [40]

[Title of District Court and Cause.]

STIPULATION

It is hereby stipulated by and between the par-

ties hereto that the testimony of Joseph M. Crab-

tree of Seattle, Washington, be taken before Mary

White Bible, a Notary Public for Washington re-

siding at Seattle, at the office of the attorney for

the defendant, room No. 901 Federal Office Build-

ing, Seattle, Washington, on Thursday, the 4th day

of January, 1940, for the reason that said witness

is about to depart from the State of Washington

and does not expect to return thereto until after

the trial of the above entitled action; that said of-

ficer shall certify on said deposition that said wit-

ness was duly sworn by her and that the deposition

is a true record of the testimony given by the wit-

ness and shall file same with the clerk of the above

entitled hy mail in the usual way, after she shall

have submitted said deposition to said witness for

his examination and after said witness shall have

read and signed same; any changes which said

witness may desire to make shall be entered on said
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deposition with a statement of the reasons given

by the witness for making same.

Said officer shall thereupon notify the under-

[41] signed attorneys for the parties hereto by mail

in writing of the filing of said deposition.

Dated at Seattle, Washington, this 4th day of

Januaiy, 1940.

(Signed) BURNS POE
Attorney for Plaintiff

1211 Puget Sound Bank

Building,

Tacoma, Washington

(Signed) THOMAS R. WINTER
Attorney for Defendant,

901 Federal Office Bldg.,

Seattle, Washington

[Endorsed] : Filed Jan. 20, 1940. [42]

[Title of District Court and Cause.]

DEPOSITION OF JOSEPH M. CRABTREE
Be it remembered, that pursuant to the stipula-

tion to take deposition hereto annexed, and on this

the 4th day of January 1940, at 3:00 o'clock p. m.,

at 901 Federal Office Building, Seattle, King

County, Washington, before me, Mary White Bible,

a Notary Public in and for the State of Washing-

t(;n, residing at Seattle, duly appointed, commis-

sioned and sworn, personally appeared Joseph M.

Crabtree, a witness produced on behalf of the
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plaintiff in the above-entitled action now pending-

in said court, who beino^ by me first duly sw^om to

testify the truth, the whole truth and nothing but

the truth, was then and there examined and inter-

rogated by Thomas MacMann, Esq., of the firm of

Poe & McMann, Attomeys-at-Law, of Tacoma,

Washington, appearing as attorneys and Counsel

for and on behalf of the said plaintiff herein; [43]

Thomas R. Winter, General Counsel Representa-

tive, Bureau of Internal Revenue, appearing for

and on behalf of the defendant herein; and the

said witness testifying as follows:

Direct Examination

By Mr. McMann:

Q State your name, Mr. Crabtree?

A. J. M. Crabtree.

Q Where do you reside

A. Nome, Alaska.

Q. Do you expect to be within the state of

Washington on the 18th day of this month?

A- No, I will not.

Q, Where are you going?

A. To Montreal, Canada.

Q. And when do you expect to leave?

A. I did expect to leave on Saturday, but it

may be Monday when I go.

Q What is your business, Mr. Crabtree?

A. Mining, places mining.

Q How long have you followed that business ?

A. All my life.
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Q Are you familiar with the claims known as

Discovery on Wonder Creek, No. 1 below, on Won-

der Creek, Nugg^et Bench, situated on the right

limit opposite No. 1 below on Wonder Creek, Yel-

low Jacket, Philadelphia Fraction and No. 1 Flat

Creek, all in the Nome Recorded District of

Alaska? A. I am.

Q. How long have you been familiar with those

claims, Mr. Crabtree? [44] A. Since 1904.

Q Have you done any work on mining claims

in the vicinity? A. Yes, I have.

Q During what years?

A. 1905 to 1912.

Q Were you there during the years 1912 to

1915? A. Not right in

Mr. Winter: (Interrupting) Was he where?

Q. There in that District?

Mr. Winter: Nome District?

A. Yes, I was in the Nome District, not in the

vicinity of those, I was two or three miles away

from that ground.

Q The work that you did in the immediate

vicinity of these mines consisted of what class of

mining?! A. Drift mining.

Q. Was that in mechanical or hand work?

A, Hand work.

Q. About how much gold did you take out of

the property in the immediate vicinity of these

mines?
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Mr, Winter: I object to that question as irrele-

vant, immaterial, not within the issues in this case

and no foimdation laid to show that this witness is

qualified to so testify.

To eliminate further objections, may it be under-

stood and agreed, Mr. McMann, that both parties

reserve all legal objections except as to the form of

the question presented.

Mr. McMann: I would hesitate about making

that stipulation. May it not be understood, all [45]

objections to the competency, relevancy or mate-

riality may be raised at the trial?

Mr. Winter: That is sufficient.

Mr. McMann: I will ask the Reporter to read

the question.

The Reporter: "About how much gold did you

take out of the property in the immediate vicinity

of these minesf
Mr. McMann: Add to that question "during

those years?"

A. About a million dollars, or a little more.

Q Did you ever do any work on any one of

these particular mines, mining claims?

A. I prospected on one of them.

Q. What did you do ?

A. Sank a shaft and done some drifting.

Q. Were you familiar, during those j^ears, with

the sales of mining claims in the vicmity?

A. Yes, more or less.
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Q. Did you know in a general way, of the fact

that there was a dredge operating on some of those

claims during a portion of that period?

Mr. Winter: I object to that as leading, calling

for the conclusion of the witness.

A. I know there was.

Q. Did you know, in a general way, of the fact

that drills were on that ground and test holes were

being sunk on a por^^ion of it?

Mr. Winter: We will object to the form of that

question as assuming a fact not in evidence and

[46] calling for a conclusion, not proper examina-

tion.

Q. You may answer, Mr. Crabtree?

A: Yes, I have seen drilling going on there,

myself.

Mr. Winter: And on the further ground it is

not definitely certain what time Counsel is inquir-

ing about.

Q, In the course of your business operations in

that neighborhood, did you have occasion to deal

with mining claims in that neighborhood?

A. Yes.

Q. Mi\ Crabtree, assuming that on March 1st,

1913, the acreage covered by that particular group

of mining claims consisted of approximately 100

acres; that it was a dredging proposition; that two

drilling machines were on the ground, and many
test holes had been sunk to bed rock, showing the

content varying from 17^ to 80^ per yard; that
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there were 6,000,000 yards of dirt in the claims;

that several test shafts had been dug, which veri-

fied the content as shown by the test holes; that

dredging operations with an antiquated dredge had

been conducted on three of the mining claims,

producing an average of 39^ a yard, a total value

in gold of $340,000.00 was recovered; that a new

modern dredge was under construction; that an

agreement was in negotiation with a neighboring

operating Company whereby the use of an electric

generating plant was to be made available, which

agreement was subsequently consummated; that ex-

periments were established that the ground could

be thawed by water and water was available, what,

in your opinion, was the fair market value of that

group of claims on [47] March Isf? miderstanding

by the term "fair market value" is meant, and you

may assume, what a buyer would pay who did not

have to buy but was desirous of buying, and a

seller would take, who did not have to sell but was

desirous of selling?

Mr. Winter: I wT.nt to object to the form of

the question as assuming facts not yet having been

determined, and assuming a lot of other things

which may or may not be true, and the proper

foundation has not been laid to show that this

witness is qualified to give an expert opinion as to

the values called for in the question.

Q. You may answer, Mr. Crabtree?
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A. About $250,000.00'

Mr. McMann: You may take the witness.

Cross Examination

By Mr. Winter:

Q. When did you say you went up to Alaska,

Mr. Crabtree? A. Jime 1900.

Q. Where did you go when you srot to Alaska?

A. I went to Nome.

Q. What business were you in before you went

to Nome?
A, I was only 18 vears old.

Q, And you spent a good deal of your time up

there in Alaska? A. Yes.

Q. What were you doing in 1913?

A, In 1913? I was mining off the right limit

of Otter Creek. [48]

Q. A¥here is Otter Creek?

A. About four miles east of this ground on the

Nome timdra.

Q. Were you working for somebody at that

time ?

A. No, I was working for myself, and partner.

Q. Were you leasing ground?

A. No, we owned that ground.

Q How large a claim was that, was it a patent

mining claim?

A. No, it wasn't patented. It was something less

than 20 acres—no, there were two claims, something

less than 40 acres.
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Q. Did you buy that claim or did you just lease

it?

A. No, we located one and the other one was

bought by my partner.

Q Who did he buy that from, do you know?

A. Gosh, I don't know—I don't know; he

bought it, I think, from John Lutsinger; but I don't

remember. The title we worked on was in dispute.

That was before we were together.

Q. What claims have you bought for cash or

the equivalent of cash in Alaska, around 1913,

during the year 1913 ?

A. Are you taking in all Alaska?

Q. I mean around the Nome area, we are talking

about, around the Powell claims?

A. How far around, how far away?

Q. Within close proximity, have you bought or

sold any claims? A. Yes.

Q. In 1913?

A. Before 1913, not in 1913 that year, I don't

think so.

Q. How long before? [49]

A. In 1906 and 1909.

Q. What claims did you buy in 1906 and 1909?

A. My associate and I bought the ground di-

rectly west, what is known as ''Johnson ground".

Q Directly west—Graham's Discovery, Sunday

Star, Three Stars, Chesnut, Fraction, No. 6 Cooper.

A. Yes.
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Q. Did you buy those claims for cash or did

you buy them on a royalty basis?

A. We bought a number of titles to them and

lost them eventually by not buying the right title.

Q Isn't it a fact, Mr. Crabtree, practically all

the claims sold in that country are sold on royalty

contracts ?

A. No, they were worked on leases, not sold on

royalty contracts.

Q Sold on leases?

A great many were.

On a royalty basis, title to pass-

A
Q
A. (Interrupting) No, usually not.

Q, Just straight lease?

A, A great many were.

Q. A great many or the majority of those were

sold, were sold on a royalty basis, weren't they,

percentage ?

A. Usually a cash payment and some out of the

ground.

Q That is speaking, generally, you know^?

Q. As a matter of fact, those sales would not,

in your opinion, correctly reflect the market value

of those claims, would they?

A. They would have to; if you were paying a

considerable cash payment down. [50]

Q. If the cash payment was not considerable,

say five to ten percent?

A. That wouldn't necessarily, be a sale.

Q. You wouldn't consider that a sale?
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A. Xo, not necessarily, if only five percent was

paid it was possibly only an advance royalty; it

could be either.

Q. Are you familiar with the Eoxey Fraction?

A. Yes.

Q Did you know that in 1911 and 1912 that

was sold for $5,000.00 cash ?

A. I didn't know that: that was a fair j^rice for

it, though.

Q. And the Legal Tender Claim was sold for

$15,000.00. cash? A. Yes.

Q. And the Xo. 3 Holyoke ?

Mr. McMami: (Interrupting) I tliought you

were asking a question?

Q. (Continuing) Xo. 3 Holyoke was sold for

$20,000.00? A. Yes.

Q. All cash purchases in 1913 and 1914?

A. Yes, I knew they were sold to settle litiga-

tion.

Q Where were those situated, compared to the

Powell claims?

A. Xo. 3 Holyoke is about 3,000 feet east, may
be between 3,000 and 4,000 feet directly East.

Q. The Roxey Fraction is where?

A. Maybe, 4,000 feet northeast.

Q. Did you work for the E. E. Powell interests?

A. Xo—I did work for him, yes, in the sense

I leased ground he o^^-ned at that time. [51]

Q. (Interrupting) You knew him veiy well?

Mr. McMami: He was explaining.
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A. You said ''work for him", you mean work

for a salary? I didn't do that.

Q. You leased ^ound from him?

A. Ground he was interested in, yes.

Q. Did you ever lease any of these claims?

A. I prospected one of them under a lease that

my associates had.

Q When did you prospect it ?

A. In February 1909, I think; that is a long

time ago; I think that is it.

Q. What claim was that on?

A. On Discovery Wonder. Answering your other

question, I worked some other ground Mr. Powell

was interested in, not ground in controversy here.

Q. Which Powell, E. E. Powell?

A. Yes, or his Company.

Q. Do you know all the Powell brothers?

A. I know Mort and E. E.

Q Mr. Powell, here with you, you know him?

(Indicating) A. Yes.

Q. Are you related to the Powells by either

marriage or in any other way? A. No.

Q. How long have you known them, since 1909?

A. No, I believe that I knew Mr. E. E. Powell

from about 1903 and Mort since 1906, and Ed when

he worked on the dredge.

Q. You discussed with them the value which

you were going [52] to testify to here haven't you?'

A, Yes.
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Q. Do you know what is meant by "market

value"?

A. What it would sell for, that is what I under-

stand.

Q. That is the only definition you can give for

"market value"?

A. Well, yes, what it would sell for, I think

would be the "market value".

Q Can you remember the definition that Coim-

sel gave you in his question a few moments ago?

A. Yes, I remember wlip.t he said.

Q. What he said the "market value" was?

A. Yes, a buyer who didn't have to buy, and a

seller who didn't ha\e to sell, and both wished to do

business.

Q. Did you understand that to mean a cash

transaction or a transaction on time or what?

A. Either cash or the equivalent of cash, in a

reasonable time afterwards.

A. Did you ever engage in the business of buy-

ing and selling mining properties?

A„ In the Second Judicial Division of Alaska,

and on the Yukon, that is the only place I mined.

I take that back, I did mine

Q. (Interrupting) You say you were in Nome
area in 1913? A. Yes.

Q. When did you leave the Nome area to go

into the Second Division?

A. That is the same division. In the fall of

1915.
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Q. Do you recall what the consideration of your

lease [53] on Wonder Creek was? I think it was

Wonder Discovery you leased from the Powells'?

A. I didn't, but "^he fellows I was in with, they

did lease it; I went in with them.

Q. Do you remember the basis of that lease?

A. Generally.

Q. What was the basis?

A. To pay 25 percent royalty.

Q. How long did you work that claim?

A- I never worked it, I prospected it.

Q. Why didn't you work it?

A, I didn't find values for drifting.

Q. Yet, you say the value in 1913 of the claims

was $250,000.00?

A Yes. I was drift mining. Those values were

for dredging.

Q. What does it cost to put in a dredge and

work that, in your opinion, what would it cost to

work it, in dollars and cents, to procure dredges and

put on that property?

A. On that property?

Q. Yes?

A. Frozen ground property?

Q Yes?

A. You would have to have yardage enough to

w^ar your dredge out and, probably, you would

have to have betw^een 40'^ and 50^ values in the

ground, and your dredge and equipment might cost

you anything up towards a million dollars.
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Q. What would the minimum equipment in the

way of dredges cost you to put on that property

to really work it '? [54]

A. What do you mean, ''minimum'"?

Q. The minimum cost of a dredge to put on that

property and work it?i

A. Well, you might put a dredge on at a mini-

mum cost that couldn't work it at all.

Q. It would be a considerable imdertaking to

work that property, wouldn't it have been in 1913,

so far as taking a syndicate of considerable means

or a person of a considerable amount of money to

properly work that property? A. Yes.

Q. Do you know whether all the property had

been prospected and test holes drilled as early as

March 1st, 1913?

A. I seen drilling going on there in 1908, seen

lots of holes simk from 1906 on; 1908 and 1909, I

think I saw drilling going on there,

Q. Now, referring to the ?

A. (Interrupting) In fact, I drilled on Dis-

covery in 1909, myself. Discovery, or the upper end

of Discovery.

Q Wasn't it in 1912, as a matter of fact, that

you drilled on Discovery? A. No.

Q. Is that Discovery No. 1 on Flat Creek?

A. No. Wonder Creek.

Q. Wonder?
A. We called it the "Solo Claim."
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Q. Are you referring to the Kelly lease that

you had on Discovery, on Wonder Creek?

A. No, Bill McGuire, that was my partner with

me. [55]

Q. Did you know Kelly had a lease on that

property in 1908?

A. Yes, I do, now that you mention it.

Q. And he gave up his lease and you and your

associates took over the lease?

A. No, I went in with Bill McGuire.

Q. He acquired the lease?

A. He had a lease. It is too long ago to tell

whether the lease w^as in his name or his partner's

name, I forget.

Q. How many days' work, if you remember, did

you spend in 1909 in drilling, sinking shafts, pros-

pecting work?

A, On the drilling done there, I done work east,

working on the Mable Claim adjoining it, on the

east, and I think we put down two holes or three.

Q Did you ever prospect Legal Tender?

A. I have worked ground right north of it.

Q. Was the ground so fertile, so far as mineral

w^as concerned, as in the grounds of the claims we
have been discussing?

A, For what purpose?

Q. For dredging?

A. I would think this ground was better than

Legal Tender.

Q. Better?
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A. Slightly better—too much clay.

Q. Roxey Fraction, what about that?

A. As good as, maybe better.

Q. What about the No. 3 Holyoke<?i

A. I wouldn't think it was quite as good as

this ground for dredging. You are speaking of

dredging now?

Q. Yes. [56] A. Yes.

Mr. Winter: I think that is all.

Redirect Examination

By Mr. McMann:

Q. Mr. Crabtree, you were asked about the

Roxey Fraction, which Counsel states was sold for

$5,000.00, and I think you said that was a fair price.

How big was the Roxey Fraction?

A I don't believe it was over about four acres,

it was very small, it might be five, but it is very

small; Fraction was more than that; at that time

is was in dispute ; Greenberg that bought it, he was

cleaning up a lawsuit.

Q. There was another mine spoken of, No. 3

Holyoke, that sold for $20,000.00, I believe. How
big was that?

A. That was something less than 20 acres.

Q. And what is the other one? Legal Tender?

How big was that?

A. That was a claim or lease, it is closer to a

full claim than No. 3 Holyoke, I guess.
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Q. Do you know whether or not that was the

purchase price, or settlement of litigation?

A. I guess that was a sale, he says $15,000.00,

it must be Greenberg's—he bought that claim

known as " Pinto ^', he owned "Pinto". When he

bought this out, he was settling a lawsuit.

Mr. Winter: I move that be stricken as not

responsive.

Mr. McMann: Do you wish to re-examine? [57]

Recross Examination

By Mr. Winter:

Q. (This, possibly, isn't redirect examination,

but there was one question I overlooked.) Wliat is

the Powell group of claims streaked with, water,

or were they frozen?

A. Pretty much frozen, so that you had ground

pretty much frozen.

Q. And, therefore, limited to dredging as com-

pared to the drift method? You couldn't use the

drift method on frozen ground?

A. I used the drift method on thawed ground

close to it. That is very expensive. I drifted on my
ground.

Q. Do you remember when the Discovery on

Wonder Creek was flooded, in 1907 and 1908?

A. Yes.

Q. Where they shot too close to the line and

flooded the mine ?

A. Yes, I pumped it out afterwards.
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Q. When did dredg'ing come in?

A. You mean %

Q. On that you had, yes?

A. They dredged after a fashion from 1902,

1903 on.

Q. But dredg'in,^' didn't come into use up there,

generally, until about 1912, did it?

A. I don't know what you mean by "generally"?

They dredged on Shallow Creek—1906 started

Q. (Interru])tmg) Do you know when the Pow-

ells or their Companies started to dredge on this

property ?

A. You menu when they ])ut the Wonder dredge

on? [58]

Q. Yes.

A. Yes, I was working east of them, atIipii iliey

put it on.

Q. When was it?

A. I think they moA^ed it there in the winter of

1908, maybe 1907—it is a "|)retty long time ago.

Q. One further question, Mr. Crabtree, in ar-

riving at your value, you say, of $250,000.00, have

you made any allocation as to the market value of

any particular claim or is that grouped as a whole ?

A. You want to know how I arrived at that fig-

ure, $250,000.00?

Q. Did you yjlace a value on one particular claim

or is that the group as a whole?

A. The group as a whole, that is the only way
you could; if one claim, it wouldn't be worth so

much per acre.
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(Deposition of Joseph M. Crabtree.)

Q. Are you basing the vahie upon the fact that a

good deal of gold was taken out of there, or is it

upon what someone was willing to pay at that time ?

A. On what a man I know was willing to pay.

Q. On what a man you knew was willing to pay?

A. Yes.

Q. You don't know what kind of contract he

would insist on, do you?

A. He was figuring on cash.

Q. In 1913?

A. No, it was in 1911, an engineer named Mou-

ther.

Q. Where did he live?

A. Any place he was minino-, he came from the

Panama (^anal, up there. [59]

A. Was he a wealthy man?

Q. His associates were, the people who sent him

there.

Mr. Winter: That is all.

(Signed) .7. M. CRABTREE.

State of Washington,

Coimty of King—ss.

I hereby certify that on the 4th day of January,

1940, before me, Mary White Bible, a Notary Pub-

lic in and for the State of Washington, residing at

Seattle, Washington, at 901 Federal Office Build-
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ing, Seattle, Washington, personally appeared, pur-

suant to the stipulation to take deposition hereto

annexed, at the hour of 3:00 o'clock P.M., Joseph

M. Crabtree, the witness named in said stipulation;

and

Poe & McMann, Attorneys-at-Law, of Tacoma,

Washington, ai)pearing as Attorneys and Counsel

for and on behalf of the plaintiff herein; and

Thomas R. Winter, Esq., General Counsel Rep-

resentative, Bureau of Internal Revenue, ap])ear-

ing for and on behalf of the defendant herein; and

The said witness being by me first duly cautioned

and sworn to testify the truth, the whole truth and

nothing but the truth, and being carefully examined,

[60] deposed and said as in the foregoing annexed

deposition set out.

I further certifv that the taking of said deposi-

tion was begun on the 4th day of January, 1940. .-md

completed upon the same day.

I further certify that the said deposition has !;een

reduced to typewriting by me, that the witness

after carefully reading same, signed his name there-

to and that the same has been retained by me for

the purpose of sealing up and directing the same

to the Clerk of the Court as required by law.

I further certify that I am not of Counsel or at-

torney to either or any of the parties, nor am I

interested in the event of the cause.

I further certify that the notarial and steno-

graphic fees for taking said deposition have been

paid to me by the plaintiff and the same are just

and reasonable.
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Witness my hand and official seal at Seattle, King

County, Washington, this 4th day of January, 1940.

(Seal) (Signed) MARY WHITE BIBLE.

[Endorsed]: Filed Jan. 20, 1940. [61]

[Title of District Court and Couse.]

MOTION EOR NEW TRIAL

Comes Now the plaintiff and respectfully moves

the Court to enter a new trial upon the grounds

and for the reasons following:

1. Irregularities in the proceedings of the

Court.

2. Prevention of a fair trial by the rulings of

the Court, in that the Court rules throughout the

trial that the value of the six mining- claims sold

by the Alaska Company in 1933 was not in issue,

and upon the conclusion of the evidence based his

decision upon such valuation.

3. Insufficiency of the evidence to justify the

decision.

(Signed) BURNS POE,
(Signed) THOMAS MACMAHON,

Attorneys for Plaintiff. [62]

[Title of District Court and Cause.]

FINDING OF FACT AND CONCLUSIONS OF
LAW PROPOSED BY PLAINTIFF

This matter, having come on regularly for trial

on the 18th day of January, 1940, before the under-
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signed .Tnds:e of the above entitled Conrt, sitting

without a jury, trial by jnry having been waived,

the plaintii¥ appearing by Thomas MacMahon and

Burns Poe. his attorneys, and the defendant. United

States of America, appearing by J. Charles Dennis,

United States Attomev, Oliver Malm, Assistant

United States Attorney for the Western District of

Washington, and Thomas R. Winter, Special At-

torney, Bureau of Internal Revenue, as its attor-

neys this action having heretofore been dismissed

as against Thor W. Henri cksen, Acting Collector

of Internal Revenue, and the evidence on behalf of

both parties having been submitted, and the Court,

having considered argument of counsel for the re-

spective parties, based upon all of the evidence and

said argument, makes the following: [63]

FINDINGS OF FACT

I.

That the i:>laintiff is a citizen and resident of the

State of Washington; that the amount in contro-

versy herein exclusive of interest and costs exceeds

the sum of $3,000.

II.

That one Alex McKenzie Vierhus was, on the

15th day of March, 1936, Collector of Internal Rev-

enue of the United States for the Collection Dis-

trict of Washington ; that at all times after the

15th day of March, 1936, down to the tenth day of

July, 1936, he continued to be such Collector; that

on or about the tenth day of July, 1936, he died, and
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Thcr W. Henricksen was, on or about the tenth

day of July, 1936, ai^x)ointe(i as Acting Collector

for said district, to succe^^d said Alex. McKenzie

Vierhus, and is now such Acting Collector, having

an office and residing at Tacoma, m Pierce County,

Washington, within the above-entitled district.

Ill

That the Alaska Dredging Company, a corpora-

tion, hereinafter called the Alaska Company, was

incorporated under the law^ of the State of Wash-

ington on March 8, 1902; that during the year

1935, and after the sale of all of its property, here-

inafter referred to, said corporation was voluntarily

dissolved out of Court and plaintiff acted as liq-

uidating trustee in such proceeding, and as such,

distributed to himself and to other stockholders

assets of said corporation.

IV.

That the plaintiff and the said Alaska Dredging

Company, and its officers have at all times shown

true faith and [64] allegiance to the Covernment of

the United States, and the plaintiff and the said

corporation and its officers have not in any way
aided, abetted or given encouragement or comfort

to any person or persons or gOA^ernment in rebellion

against the Government of the United States, nor

has the plaintiff, or the said corporation or its

officers aided, abetted or given encouragement or

comfoi-t to any sovereign or government which is

or has been at war with the United States.
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V.

That on June 3, 1908, said Alaska Company was

the OAvner of six (6) placer mining claims in Alaska

and entered into a contract in writing covering

three (3) of said mining claims a copy of which is

attached to plaintiff's complaint and marked Ex-

hibit "A" and made a part hereof for all purposes

by this reference.

That on March 1, 1913, there remained unpaid

of the contract purchase r)rice of said three (3)

mining claims the sum of $174,307.73: that defend-

ant for the purpose of valuing the said three claims

or the contract itself has discounted said purchase

price to $115,984.43, as more particularly appears

from the letter and statement of the Commissioner

of Internal Revenue on which the assessment here-

inafter mentioned is based, a copy of which letter

and statement, marked Exhibit "B", is hereto at-

tached and made a part hereof for all purposes by

this reference ; which valuation plaintiff accepts and

does not contest.

VI.

That in addition to the three mining claims cov-

ered by said written agreement, said Alaska Com-

pany owned three other claims adjacent thereto, of

approximately the same acreage {Q^~\ and value,

upon which defendants have refused to place any

value whatsoever, but have entirelv omitted, in

assessing the taxable income for the year 1933 here-

inafter complained of.
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VII.

That in the year 1933, said Alaska Company sold

all six of said minins^ claims which it had acquired

prior to March 1, 1913, as above set forth, for

$32,838.88: that between March 1, 1913, and the date

of said sale said Alaska Company had received

$101,034.83 as payments and royalties, which said

sum was determined by defendants, and which

plaintiff does not contest in this action.

YIII.

That on February 18, 1936, the Commissioner of

Internal Revenue, upon the theory that said Alaska

Company made a profit of $17,621.79 upon said sale,

made a jeopardy assessment against said Alaska

Company as follows-

Income tax for the year 1933 $2,423.41

Interest thereon to 2/18/36 279.89

Excess Profits tax for year 1933 881.24

Interest thereon to 2/18/36. 101.77

$3,686.31

as more particularly api)ears from said letter and

statement marked Exhibit ^'B" attached to plain-

tiff's complaint.

IX.

That in arriving at said tax so assessed, said

Commissioner erroneously failed to place any valu-

ation whatever upon the three mining claims in-

cluded in said sale which w^ere owned bv said Alaska
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Company on March 1, 1913, but which were not

covered by said written agreement, Exhibit "A"
and valued, as of March 1, 1913, all six mining

claims at the value which he determined should be

placed upon the written contract covering [66]

only three claims, all as more particularly appears

from said Exhibit '^B" attached to plaintiff's com-

plaint.

X.

That said three mining claims upon which said

Commissioner placed no value, were in truth and

in face of a value in excess of $20,000 on March 1,

1913. and said Alaska Company made no profit

upon said sale.

XI.

That the defendants prevailed upon the plaintiff

to pay said erroneous tax so assessed in order to

avert drastic action against plaintiff and the other

stockholders in said Alaska Company, and plaintiff

paid on said assessment as follows:

On or about April 13, 1936, to said

Alex McKenzie Vierhus, as Col-

lector $2,759.50

On or about July 10, 1936, to said Alex

McKenzie Vierhus, as Collector 414.77

On or about August 15, 1936, to de-

fendant Thor W. Henricksen, as

Acf;n<- C(>l)(^-i..r' 560.35

$3,734.62



70 E. E. Powell vs.

which payments inchided, in addition to said as-

sessment of $3,686.31 collection interest in the sum

of $48.31.

XII
That on the 19th day of October, 1937, the plain-

tiff filed with defendant Thor W. Henricksen, as

such Acting Collector, claim for refund in the

amount of $3,686.31, or such greater amount as may
be legally refundable; that more than six months

elapsed between the filing of said claim, and the

institution of this action but that said claim was

neither allowed nor rejected

:

Based upon the foregoing Findings of Fact, the

Court makes the following: [67]

CONCIATSIONS OF LAW
I.

That the Court has jurisdiction of the subject

matter at issue in this action and the parties hereto.

II.

That the plaintiff is entitled to judgment against

the Defendant, Unived States of America, in the

sum of $2,759.50 with interest thereon at the rate

of 6% per annum from the thirteenth day of April,

1936 until paid, and in the further sum of $414.77

w^ith interest thereon at the rate of 6% per annum

from the tenth day of July, 1936 imtil paid; and

in the further sum of $560,35, with interest thereon
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at the rate of 6% per annum from the fifteenth

day of August, 1936 until paid.

Done in open Court this day of ,

1940.

Judge.

Presented by:

(Signed) BURNS POF,
(Signed) THOMAS MacMAHON,

Attorneys for Plaintiff.

[Endorsed]: Filed March 14, 1940. [68]

[Title of District Court and Cause.]

PLAINTIFF'S OBJECTIONS AND EXCEP-
TIONS TO FINDINGS AND CONCLU-
SIONS PROPOSED BY DEFENDANTS

Comes Now the defendant and objects and ex-

cepts to the findings and conclusions proposed by

the plaintiff, as follows:

Plaintiff objects to finding No. VII upon the

ground and for the reason that the undisputed

evidence offered by the Government was to the

effect that the valuation of $115,984.43 was placed

upon the contract not mentioned in Defendant's

finding but shown in the evidence, and which said

contract covered only three of the six mining claims

sold by said Alaska Company in the year 1933 as

stated further in finding No. V proposed by defend-

ant, and in the event that tJie Court refuses to sign
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the finding proposed by the Plaintiff, Plaintiff

suggest that the Court make the following findings

in lieu of said finding No. VIT as proposed by the

Defendant

:

That in the year, 1938, the said Alaska Com-

pany entered into the contract attached to

Plaintiff's complaint herein and marked Ex-

hibit 'A', which said contract is made a part

hereof by reference; that the Commissioner of

Internal [69] Revenue discounted said contract

and placed thereon a value as of March 1, 1913

of $115,984.43 as show^n in said letter referred

to in Finding No. VI above.

That after the execution of the said contract

above referred to, the said Alaska Comj)any ac-

quired the claim referred to in Finding No. V
above which wei*e not covered by said contract.

That prior to March 1, 1913, the said Alaska

Company permitted the lessee or optionee men-

tioned in said contract to dredge a portion of

one of the claims not covered by said contract

and acquired by said Alaska Company subse-

quent to the execution of the said contract.

That the claims above referred to which were

acquired by the said Alaska Company prior to

March 1, 1913, but which were not covered by

said lease and option, marked Exhibit 'A' at-

tached to Plaintiff's complaint above referred

to were worth in excess of $20,000 on March 1,

1913."
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In the event that the Court refuses to adopt the

findings of facts proposed by the Plaintiff, the

Phiintiff suggests the Court to make a further con-

clusion of law as follows:

III.

That the said Alaska Company and the lessee

or optionee mentioned in the contract, Exhibit "A"
attached to Plaintiff's Complaint made some mu-

tual agreement or acquiescence including within the

terms of the said contract, the three additional min-

ing claims sold in the year 3933, but not covered by

the terms of the said lease or option and that the

said contract enlarged by said inclusion had a value

of $115,984.43 on March 1, 1913. [70]

Plaintiff* suggests the foregoing conclusions No.

Ill as the oral decision given by the Court at the

conclusion of the trial of the above entitled cause.

BURNS POE,
THOMAS MacMAHON,

Attorneys for Plaintiff.

Received a copy of the within Motion and at-

tached papers this 14 day of Mar. 1940.

OLIVER MALM,
Asst. U. S. Attorney.

[Endorsed] : Filed Mar. 14, 1940. [71]
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[Title of District Court and Cause.]

NOTICE OF MOTION

To: Burns Poe, Attorney for Plaintiff, and said

Plaintiff:

You, and Each of You, will please take Notice

that on Saturday, the 25th day of May, 1940, we

shall present to the Court, proposed finding's of fact

and conclusions of Law, in the above entitled mat-

ter, and ask for order herein, in accordance with

the Court's ruling of January 20, 1940.

Dated this 21st day of May, 1940.

(Signed) J, CHARLES DENNIS,
United States Attorney.

(Signed) OLIVER MALM,
Asst. United States Attorney.

(Signed) THOMAS R. WINTER,
Special Representative to the

General Counsel, Bureau of

Internal Revenue.

[Endorsed] : Filed May 21, 1940. [72]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This matter, having come on regularly for trial

on the 18th day of Janiiary, 1940, before the under-

signed Judge of the above-entitled Court, sitting

without a jury, trial by jury having been waived,

the plaintiff appearing by Thomas MacMahon and
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Burns Poe, his attorneys, and the defendant, United

States of America, appearing by J. Charles Dennis,

United States Attorney, Oliver Malm, Assistant

United States Attorney for the Western District of

Washington, and Thomas R. Winter, Special At-

torney, Bureau of Internal Revenue, as its attor-

neys^ this action having heretofore been dismissed

as against Thor W. Henricksen, Acting Collector of

Internal Revenue, and the evidence on behalf of

both parties having been submitted, and the Court,

having considered argument of counsel for the re-

spective parties, based upon all of the evidence and

said argument, makes the following: [73]

FINDINGS OF FACT

I.

That the plaintiff is a citizen and resident of the

State of Washmgton; that the amount in contro-

versy herein exclusive of interest and costs exceeds

the sum of $3,000.

II.

That one Alex. McKenzie Vierhus was, on the

15th day of March, 1936, Collector of Internal Rev-

enue of the United States for the Collection District

of Washington ; that at all times after the 15th day

of March, 1936, down to the tenth day of July, 1936,

he continued to be such Collector; that on or about

the tenth day of July, 1936, he died, and Thor W.
Henricksen was, on or about the tenth day of July,

1936, appointed as Acting Collector for said district,

to succeed said Alex McKenzie Vierhus, and is now
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such Acting Collector, havms; an office and residing

at Tacoma, in Pierce County, Washington, within

the above-entitled district.

III.

That the Alaska Dredging Company, a corpora-

tion hereinafter called the Alaska Company, was

incorporated imder the laws of the State of Wash-

ington on March 8, 1902; that during the year 1935,

and after the sale of all of its property, hereinafter

referred to, said corporation was voluntarily dis-

solved out of Court and plaintiff acted as liquidat-

ing trustee in such proceeding, and as such, distrib-

uted to himself and to other stockholders assets of

said corporation.

IV.

That the plaintiff and the said Alaska Dredging

Company, and its officers have at all times shown

true faith and [74] allegiance to the Government of

the United States, and the plaintiff and the said

corporation and its officers have not in any way

aided, abetted or given encouragement or comfort

to any person or persons or government in rebel-

lion against the Government of the United States,

nor has the plaintiff, or the said corporation or its

officers aided, abetted or ^iven encouragement or

comfort to any sovereign or government which is

or has been at war with the United States,

V.

That in the year 1933, said Alaska Company sold

certain mining claims, which claims it had acquired
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prior to March 1, 1913, except two-eighths interest

ill the claim known as the Philadelphia Fraction,

for $32,838.88; that between March 1, 1913, and the

date of said sale, said Alaska Company had received

$101,034.83 as payments and royalties.

VL
That on February 18, 1936, the Commissioner of

Internal Revenue, upon the theory that the Alaska

Dredging Company made a profit of $17,624.79

upon said sale, made a jeopardy assessment against

said Alaska Company as follows:

Income tax for the year 1933 $2,423.41

Interest thereon to 2/18/36..„ 279.89

Excess profits tax for year 1933 881.24

Interest thereon to 2/18/36 101.77

$3,686.31

as more particularly appears from said letter and

statement marked Exhibit "b" and attached to

plaintiif's complaint,

VII.

That in arriving at said tax so assessed, the Com-
missioner placed a valuation on the mining claims

sold of $115,984.43. [75]

VIII.

That the plaintiff was prevailed upon to pay said

tax so assessed in order to avert transferee assess-

ments against said plaintiff and other stockholders
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of said Alaska Dredging Company, and the plain-

tiff paid said assessment as follows

:

On or about April 13, 1936, to said

Alex. McKenzie Vierhus, as Collec-

tor $2,759.50

On or about July 10, 19, 1936, to said

Alex. McKenzie Vierhus, as Collec-

tor 414.77

On or about August 15, 1936, to said

Thor W. Henricksen, as Acting Col-

lector 560.35

Total $3,734.62

which payments included, in addition to said assess-

ment of $3,686.31 collection interest in the sum of

$48.31.

IX.

That on the 19th day of October, 1937, the plain-

tiff filed with Thor W. Henricksen^ as such Acting

Collector, claim for refund in the amount of $3,-

686.31, or such greater amount as may be legally

refundable on the sole ground that the Alaska

Dredging Company suffered a loss in 1933, rather

than a profit, on the sale of the aforesaid mining

claims; that more than six months elapsed between

the filing of said claim and the institution of this

action but that said claim has neither been allowed

or rejected; that a copy of said claim, marked Ex-

hibit "C" is attached to plaintiff's complaint and

made a part hereof by this reference for all pur-

poses.
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X.

That the plaintiff has failed to sustain the burden
of proving that the mining claims of the Alaska

Dredging Company sold in 1933, had a fair market
value as of March 1, [76] 1913, exceeding the sum
of $115,984.43, except there should have been de-

ducted from the basis used for profit or loss on the

sale, an additional sum of $250.00, which was the

cost of acquiring the two-eighths interest in the

claim known as the Philadelphia Fraction and a

further sum of $2,600.00 which was paid as salary

to the plaintiff.

x:i.

That a recomputation of the tax liability of the

Alaska Dredging Company for the year ended De-

cember 31, 1933, based upon the above deductions,

would be adjusted as follows

:

Net Income

Net income as per assessment $17,624.79

Deduct

:

Additional cost of claims:

Cost of fractional interest

acquired in 1920 $ 250.00

Additional deduction

:

Salary paid plaintiff $2,600.00 2,850.00

Net income amended $14,774.79

Computation of Tax

Net income adjusted $14,774.79

Income tax at 133/4% 2,031.53

Per assessment 2,423.41

Reduction - 391.88
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Excess Profits Tax

Declared value of capital stock 0.00

Credit 0.00

Net income 14,774.79

Excess profits tax at 57% 14,774.79 738.74

Per assessment 881.24

Reduction $ 142.50

[77]

Summary

Income tax liability per assessment $2,423.41

Excess profits tax liability per assessment 881.24

Total $3,304.65

Adjusted income tax liability $2,031.53

Adjusted excess profits tax liability 738.74

2,770.27

Adjusted total tax 2,770.27

Adjusted interest on $2,770.27 from 3/15/34 to

2/18/36, date of assessment 319.94

3,090.21

Adjusted interest on $3,090.21 from 2/18/36 to

4/13/36 17.99

3,108.20

Paid 4/13/36 2.759.50

348.70

Adjusted interest on $330.71 from 4/13/36 to

7/10/36 4.78

353.48

Paid 7/10/36 414.77
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Adjusted overpayment 7/10/36 61 .29

Paid 8/15/36 560.35

Adjusted total overpayment $ 621.64

Based upon the foregoing Findings of Fact, the

Court makes the following:

CONCLUSIONS OF LAW
I.

That the Court has jurisdiction of the subject

matter at issue in this action and the parties hereto.

II.

That the said additional income and excess profits

taxes for the year 1933, assessed against the Alaska

Dredging Company, and collected from the plain-

tiff herein on account of the profit on the sale by

the Alaska Dredging Company of its mining claims

in the year 1933 was in all respects legal and in

strict accordance with the law except there should

have been deducted from the calculated net income

[78] of the Alaska Dredging Company the sum of

$250.00 which was the cost of acquiring the two-

eighths interest in the claim known as the Phila-

delphia Fraction and a further sum of $2,600.00,

paid as salary to the plaintiff, total, $2,850.00, and

the plaintiff is entitled to recover against the de-

fendant. United States of America, the additional

tax assessed by the failure to deduct said sum;
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also, interest on such tax that was collected from the

time of payment.

Done in open court this 25th day of May, 1940.

(Signed) LLOYD L. BLACK,
Judge.

Presented by:

(Signed) THOMAS R. WINTER.

[Endorsed]: Filed May 25, 1940. [79]

In the District Court of the United States for the

Western District of Washington,

Southern Division

No. 47

E. E. POWELL, Liquidating Trustee of Alaska

Dredging Company,

Plaintiff,

V.

UNITED STATES OF AMERICA and THOR W.
HENRICKSEN, Acting Collector of Internal

Revenue for the District of Washington,

Defendants.

JUDGMENT

This matter, having come on regularly for trial

on the 18th day of January, 1940, before the under-

signed Judge of the above-entitled Court, sitting

without a jury, trial by jury having been waived,

the plaintiff appearing by Thomas McMahon and
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Burns Poe, his attorneys, and. the defendant, United

States of America, appearing by J. Charles Dennis,

United States Attorney, Oliver Malm, Assistant

United. States Attorney for the Western District of

Washington, and Thomas R. Winter, Sj^ecial At-

torney, Bureau of Internal Revenue, as its attor-

neys, this action having heretofore been dismissed

as against Tlior W. Henricksen, Acting Collector of

Internal Revenue, and the evidence on behalf of both

parties having been submitted, and the Court, hav-

ing considered argument of counsel for the respec-

tive parties, based upon all of the evidence and said

argument, and having made and entered his findings

of fact and conclusions of law, it is hereby

Ordered, adjudged, and decreed that the plaintiff

do have and recover from the defendant, United

States of America, in the manner provided by law,

the sum of $621.64, together with interest at the

legal rate on $61.29 from July 10, 1936, and on

$560.35 from August 15, 1936, until paid.

Done in Open Court this 25th day of May, 1940.

(Signed) LLOYD L. BLACK,
Judge.

Presented by

THOS. R. WINTER.

[Endorsed] : Piled May 25, 1940. [80]
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In the United States District Court, Western Dis-

trict of Washington, Southern Division.

RECORD OF PROCEEDINGS

:

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma, in the Southern Division thereof, on the

25th day of May, 1940, the Honorable Lloyd L.

Black, U. S. District Judge, presiding, among other

proceedings had were the following, truly taken and

correctly copied from the Journal Record of said

Court as follows:

[Title of Cause.]

RECORD OF HEARING

On this 25th day of May, 1940, this cause comes

on for hearing on Motion of Plaintiff for a New
Trial, plaintiff appearing by his attorneys, Thomas

MacMahon and Burns Poe and defendant ai)pear-

ing by Thomas R. Winter, Special Attorney for the

Internal Revenue Department. The said Motion for

New Trial is argued and is overruled and denied

and an exception thereto is allowed the plaintiff.

Exception is allowed defendant to the entry of

judgment, findings of fact and conclusions of law,

and Judgment are now signed and filed. [81]

[Title of District Court and Cause.]

MOTION FOR RELIEF FROM JUDGMENT

Comes now the United States of America, by J.

Charles Dennis and Frank Hale, United States
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Attorney and Ass't United States Attorney, re-

spectively, for the Western District of Washing-

ton, Southern Division, and moves the Court for

relief from the judgment entered in the above

cause on May 25, 1940, by correcting the findings

of fact and conclusions of law and judgment on

file herein in the following particulars:

(1) Amending Paragraph IX of the Findings

of Fact, by adding a clause between the semi-

colons to be inserted after the first semi-colon in

the paragraph as entered, reading as follows:

said claim did not set out any facts regai'd-

ing purchase of 2/8 interest in the claim

known as Philadelphia Fraction after March

1, 1913, and neither did it set forth any facts

concerning the settlement by the Alaska

Dredging Company of Plaintiff Powell's claim

of $15,000 for services.

(2) Amending Paragraph X of the findings of

fact, by inserting a period (.) before the word

'* except" and following the words "exceeding the

sum of $115,984.43"; striking out the balance of

the paragraph and substituting the following:

While it appears that the corporation exi:>end-

ed $250 in , in acquiring an outstand-

ing 2/8 interest in the claim known as the

Philadelphia Fraction, and that it compro-

mised a claim of plaintiff Powell for services

by paying him $2,600.00 in ,
for serv-

ices, it further appears that these are facts

which have never been called to the attention
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of the Commissioner of Internal Revenue by

the filing of a refund claim setting them forth

or otherwise. [82]

(3) Amending paragraph II of the conclusions

of law, by striking out all of the said paragraph,

beginning with the word ''except" and substitut-

ing the following;

except that there should have been deducted

from the net income of the Alaska Dredging

Company, as a correction of the basis of the

property sold, $250 which was the cost of ac-

quisition after March 1, 1913 of an outstand-

ing 2/8 interest in the claim known as the

Philadelphia Fraction, and except that the

said net income should have been reduced in

the sum of $2,600 on account of salary paid

to plaintiff, Powell, which was an allowable

deduction to the corporation as an ordinary

and necessary business expense. Plaintiff, not-

withstanding these errors in the computation

of the tax of Alaska Dredging Company, is

entitled to no recovery herein, having omitted

to state the facts relating to these errors in a

proper claim for refund and having failed in

any w^ay to call them to the attention of the

proper officials of the Government, and thus

having failed to comply with the condition

upon which the United States has consented

to be sued in a case of this kind.

(4) Amending and correcting the second para-

graph of said judgment by striking out all of said
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paragraph after the word "plaintiff" and begin-

ning with the Avord "do", and substituting the fol-

lowing :

Notwithstanding the errors in the computation

of the tax of the Alaska Dredging Company,

do not recover herein, having omitted to state

the facts relating to these errors in a proper

claim for refund and having failed in any way
to call them to the attention of the proper of-

ficials of the Government and thus having

failed to comply with the condition and upon

which the defendant. United States, has con-

sented to be sued in an action of this kind and

that the defendant, United States, recover its

costs herein expended. [83]

In support of this motion the United States re-

spectfully shows that the filing of a refund claim

is a condition of the consent of the United States

to be sued. Originally there was no recourse

against the United States because of the doctrine

of sovereignty in a suit for overpayment of tax.

The Collector v. Hubbard, 12 Wall. 1, 14-15. This

was based on principles referred to by Chief Jus-

tice Tany in Beers v. State of Arkansas, 20 How.

522, 529 ; and by Chief Justice Marshall in United

States V. Clarke, 8 Pet. 436, 443. Of late years the

sovereignty has consented to be sued with the un-

derstanding that the conditions of the consent

must be meticulously observed. Rock Island R. R.

Co. V. United States, 254 U. S. 141, 142; Mass &
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Walstein v. United States, 283 U. S. 583; Lucas v.

Pillied Lumber Co., 281 IT. S. 245, 249.

The refund claim which is required to be filed as

a prerequisite to recovery of tax (United States v.

Felt & Tarrant Co., 283 U. S. 269), must set forth

the ground of claim, and the subsequent suit to en-

force the claim must be upon the same groimd.

Weagant v. Bowers, 57 F. (2nd) 679 (CCA. 2d)

;

Edwards v. Malley, 109 F. (2d) 640 (CCA. 1st);

J. P. Stevens Engr. Co. v. United States 53 F.

(2d) 1 (CCA. 5th).

The Regulations of the Treasury Department

for all years have had provision similar to that

found in Treasury Regulations 77, Article 1254,

requiring tliat the claims set forth in detail and

under oath, each ground upon which a refund is

claimed and facts sufficient to apprise the Commis-

sioner of the exact basis of the claim.

We respectfully submit that the findings of fact,

conclusions of law and judgment should disclose

clearly the [84] situation with respect to prior pre-

sentation of the facts warranting correction, to

the Commissioner of Internal Revenue, and that

on the record in this case the conclusion of the

Court and judgment should be so corrected as set

forth.

(Signed) J. CHARLES DENNIS
United States Attorney

(Signed) FRANK HALE
Ass't United States Attorney

[Endorsed] : Filed July 26, 1940. [85]
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[Title of District Court and Cause.]

NOTICE OF MOTION
To: Burns Poe, Attorney for Plaintiff, and said

Plaintiff:

You, and Each of You, will please take Notice

that on Monday, August 12th, 1940, at 2 :00 p.m. or

as soon thereafter as counsel can be heard, we shall

call up for hearing the motion for relief from

judgment heretofore filed and served upon you in

the above entitled matter.

Dated this 2nd day of August, 1940.

(Signed) J. CHARLES DENNIS
United States Attorney

(Signed) FRANK HALE
Ass't United States Attorney.

(Signed) THOMAS R. WINTER
Special Representative to the

General Counsel, Bureau of

Internal Revenue.

Received a copy of the within this 2 day of Aug.

1940.

BURNS POE, Attorney for Pltff.

[Endorsed] : Filed Aug 2, 1940 [86]

[Title of District Court and Cause.]

AFFIDAVIT OF SERVICE

United States of America

Western District of Washington

Southern Division—ss.

Lillian H. Bourland, being first duly sworn, on

oath deposes and says; That she is a citizen of the
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United States over the age of 21 years and compe-

tent to make the affidavit herein;

That on Friday, July 26th, 1940, at the hour of

2:55 o'clock in the afternoon she served a true and

correct copy of the Defendants' Motion for Relief

from Judgment upon the plaintiff herein, by and

through said plaintiff's attorney, Burns Poe, of

Tacoma, Washington, by handing to and leaving

with Mabel Orlando, a stenographer temporarily

employed in the offices of said Burns Poe, at 1211

Puget Sound Building, Tacoma, said true and cor-

rect copy of said motion.

(Signed) LILLIAN H. BOURLAND
Subscribed and sworn to before me this 26th day

of July, 1940.

[Seal] MILLARD THOMAS,
Clerk

(Signed) by EDGAR SCOFIELD
Deputy Clerk, U. S. District

Court Western District of

Washington

[Endorsed] : Filed July 26, 1940. [87]

In the United States District Court, Western Dis-

trict of Washington, Southern Division.

RECORD OF PROCEEDINGS

At a regular session of the United States Dis-

trict Court for the Western District of Washing-

ton, held at Tacoma, in the Southern Division
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thereof on the 12tli day of Aii^st, 1940, the Hon-
orable Lloyd L. Black, U. S. District Judge, pre-

siding, among other proceedings had were the fol-

lowing, truly taken and correctly copied from the

Journal Record of said Court, as follows:

[Title of Cause.]

RECORD OF HEARING
On this 12th day of August, 1940, this cause

comes on for hearing on Motion for Relief from

Judgment, plaintiff appearing by his attorney,

Thomas MacMahon and defendant appearing by

its attorney, Thomas R. Winter, Special Attorney

for the Internal Revenue Department.

Motion for Relief from Judgment is argued and

denied. [88]

[Title of District Court and Cause.]

NOTICE OF APPEAL

To the Defendants Above Named and to Thomas

R. Winter, Their Attorney of Record Herein:

Notice is hereby given that E. E. Powell, plain-

tiff above named, feeling himself aggrieved thereby,

hereby appeals to the United States Circuit Court

of Appeals for the Ninth circuit from the final judg-

ment entered in this action on the 25th day of May,

1940, in so far as the trial court herein by the tenns

of said judgment failed and refused to enter judg-
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ment herein in favor of the plaintiff and against

the defendants in the sum of $3734.62 with interest.

(Signed) BURNS POE
Attorney for Appellant E. E.

Powell

1211 Puget Sound Bank Building,

Tacoma, Washington.

Received a copy of the within Notice of Appeal

this 22 day of Aug. 1940

J. CHARLES DENNIS (LH.B.)

Attorney for Deft. [89]

[Title of District Court and Cause.]

BOND

Know all men by these jjresents, that we, E. E.

Powell, above named plaintiff as principal, and

United States Fidelity Guaranty Company, a cor-

poration, organized and existing under the laws of

the State of Maryland and authorized to do a gen-

eral bonding business in the State of Washington

under the laws of said State, as surety, are held

and firmly bound unto the defendants above named

in the sum of Two Hundred and Fifty ($250.00)

Dollars to be paid to the said defendants, for the

payment of which sum, well and truly to be made,

we bind ourselves and each of us and our succes-

sors and assigns jointly and severally firmly by

these presents. Sealed with our seal and dated

the 19th day of August, 1940.

The condition of this obligation is such that
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whereas the above named E. E. Powell has ap-

pealed to the Circuit Court of Appeals of the United

States for the Ninth Circuit, from the final judg-

ment rendered in the above entitled action on the

25th day of May, 1940;

Now, therefore, if the above named E. E. Powell,

shall prosecute his appeal to final effect and if he

fail to make his plea good shall pay all costs, if

the appeal is dismissed, or the said judgment af-

firmed, or shall pay such costs as the apj^ellate

court may award against him if the judgment is

modified, then [90] this obligation shall be void,

but otherwise the same shall be and remain in full

force and virtue.

In witness whereof the said principal has ex-

ecuted this instrument and the said surety has

caused same to be duly executed by its duly author-

ized attorney in fact and its corporate seal to be

hereunto affixed this 19th day of August, 1940.

(Signed) E. E. POWELL, Principal.

UNITED STATES FIDELITY AND
GUARNATY COMPANY,

By (Signed) JOHN C. McCOLLISTER,
Its attorney in fact.

[Endorsed]: Filed Aug. 22, 1940. [91]

[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice is hereby given that the United States of

America, the defendant above named, hereby ap-
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peals to the Circuit Court of Appeals for the Ninth

'Circuit from the final judgment entered in this

action on the 25th day of May, 1940.

(Signed) J. CHARLES DENNIS,
United States Attorney for the

District of Washington.

(Signed) FRANK HALE,
Assistant United States Attorney

for the District of Washington.

[Endorsed] : Eiled Aug. 24, 1940. [92]

[Title of District Court and Cause.]

ORDER
Hearing on the motion of the defendant. United

States of America, for relief from judgment here-

tofore entered in the above cause coming on regu-

larly before the Court, the plaintiff appearing by

his attorneys, Thomas McMahon and Bums Poe,

and the defendant appearing by its attorneys, J.

Chas. Dennis, United States Attorney, and Frank

Hale, Assistant United States Attorney, for the

Western District of Washington, and Thomas R.

Winter, Special Attorney for the Bureau of In-

ternal Revenue, and the Court having heard argu-

ment on behalf of the respective parties and being

fully advised in the premises, now, therefore, it

is hereby

Ordered, adjudged and decreed that said motion

of the United States for relief from judgment be,

and the same is over-ruled and denied.
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That to all of which order the said defendant,

United States of America duly excepts and its

exceptions are hereby allowed.

Dated this 17th day of September, 1940.

(Signed) LLOYD L. BLACK, Judge.

Presented by:

(Signed) THOMAS R. WINTER.
Approved as to Form: (Signed) BURNS POE.

[Endorsed]: Filed Sept. 18, 1940. [93]

[Title of Court and Cause.]

STIPULATION

It is hereby stipulated by and between the par-

ties hereto:

1. That the record on appeal shall contain the

whole record including a comj^lete transcript of

the testimony taken on the trial and all original

exhibits.

2. That either party may raise on the appeal

any point deemed to be presented by the whole

record without the necessity of a statement of

points on appeal.

3. That the Court may enter an Order herein

extending the time within which the record on

appeal may be filed to and including the 9th day

of November, 1940.
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Dated this 26th day of September, 1940.

(Signed) BURNS POE,
(Signed) THOMAS MacMAHON,
(Signed) ELIZABETH SHACKLEFORD,

Attorneys for Plaintiff.

(Signed) J. CHARLES DENNIS,
United States Attorney.

GERALD SHUCKLIN,
Assistant United States District Attorney.

Attorney for Defendant.

[Endorsed]: Filed Sept. 27, 1940. [94]

[Title of District Court and Cause.]

ORDER
Upon motion and stipulation of the i)ai'ties

hereto

:

It is hereby ordered that the time within which

the Record on Appeal may be filed be and same

is hereby extended to and including the 9th day

of November, 1940.

(Signed) LLOYED L. BLACK, Judge.

Presented by:

(Signed) THOiVlAS MacMAHON,
Attorney for Plaintiff.

O. K.

(Signed) GERALD SHUCKLIN,
Assistant United States District

Attorney,

Attorney for Defendant.

[Endorsed]: Filed Sept. 27, 1940. [95]
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[Title of District Court and Cause.]

ORDER
On stipulation of the parties, it is ordered that

the original exhibits in the above entitled cause be

transmitted by the Clel'k of this Court with the

transcript on appeal to the Circuit Court of Ap-

peals for the Ninth Circuit at San Francisco, Cali-

fornia.

Done in open court this 7th day of November,

1940.

LLOYD L. BLACK, Judge.

Presented by:

ELIZABETH SHACKLEFORD,
For BURNS POE, Attorney for Plaintiff.

O. K.:

FRANK HALE, Attorney for Defendant,

Assistant U. S. Attorney.

[Endorsed]: Filed Nov. 7, 1940. [96]

[Title of District Court and Cause.]

CLERK'S CERTIFICATE TO TRANSCRIPT
OF RECORD ON APPEAL

I, Millard P. Thomas, Clerk of the District Court

if the United States for the Western District of

Washington, do hereby certify that the foregoing

Transcript of the Record on Appeal, consisting of

pages numbered 1 to 96, inclusive, is a full, true

and correct copy of so much of the record, papers
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and proceedings in Cause No. 47, E. E. Powell,

Liquidating Trustee of Alaska Dredging Company,

Plaintiff and Appellant, vs. United States of

America and Thor W. Henricksen, Acting Collec-

tor of Internal Revenue for the District of Wash-

ington, Defendants and Appellees, as required by

stipulation of the parties concerning the Record

on Appeal, on file and of record in my office at

Tacoma, Washington, the same constituting the

Transcript of the Record on Appeal from the Judg-

ment of the District Court of the United States

for the Western District of Washington, Southern

Division, to the United States Circuit Court of

Appeals for the Ninth Circuit.

I further certify that the original Statement of

Facts (Reporter's Transcript) is transmitted here-

with. [97]

I further certify that the original exhibits, num-

bered as follows, to-wit: Plaintiff's Exhibits Nos.

1 to 14, inclusive, and defendants' Exhibits Nos.

A-1 to A-9, inclusive, are transmitted herewith pur-

suant to an order of the District Court.

I further certify that the following is a full,

true and correct statement of all expenses, fees

and charges incurred and paid on behalf of the

Appellant herein in the preparation of this Tran-

script of the Record on Appeal, certificate and

return to the United States Circuit Court of Ap-

peals for the Ninth Circuit, to-wit:
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Appeal fee $ 5.00

Clerk's fees for preparing and compar-

ing the aforesaid record 15.00

Clerk's certificate 50

$20.50

In testimony whereof I have hereunto set my
hand and af&xed the seal of said Court, at the City

of Tacoma, State of Washington, in the Western

District of Washington, this 7th day of Novem-

ber, 1940.

[Seal] MILLARD P. THOMAS,
Clerk.

By E. REDMAYNE,
Deputy. [98]

[Title of District Coui-t and Cause.]

TESTIMONY

Be it remembered, the above-entitled action came

on regularly for hearing, on this the 18th day of

January before the Honorable Lloyd L. Black,

Judge, sitting in Tacoma, Washington;

The Plaintiff appeared in person and by his at-

torneys, Bums & McMann, Attomeys-at-Law, of

Tacoma, Washington, and Miss Elizabeth Shackle^

ford, Attorney-at-Law, also of Tacoma, Washing-
ton;

Mr. Thomas Winter, attorney, Bureau of Internal

Revenue, appeared on behalf of the Defendants

herein;
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Whereupon, the following proceedings were had

and testimony taken, to-wit: [100]

The Court: In the case of E. E. Powell vs.

United States of America et al., are the parties

ready ?

Mr. Poe: Yes, Your Honor.

Mr. Winter: A motion was served on me this

morning, I don't know whether that will interfere

with the trial or not. I think it should be taken

uj) before the trial of this case.

Mr. Poe: I will present the motion, may it

please the Court.

The Court: If you will permit me to read the

pleadings through, now, I will understand your

motion a lot better and probably save time.

Mr. Poe: All right. Your Honor.

The Court: You may proceed, now. (After re-

viewing the file.)

Mr. Poe: First, I will take up the motion, to

w^hich Counsel referred. At some stage of the

proceedings here, I have forgotten now just what

motion it was, I think there was a motion to dis-

miss the defendant, Thor W. Henricksen, acting

collector of Internal Revenue, from the case. * * *

The matter of making Mr. Henricksen a party, it

seems as though it was unnecessary as long as the

United States was also a party to the action.

(Further argument.) So, I have asked the Court,

on an affidavit setting forth the facts, to make Mr.

Henricksen a party defendant again, so if there

is a recovery by the plaintiff costs may be taxed.



TJyiited States of America 101

Mr. Winter: If the Court please, the only thing

I have to say about the motion is this: * * * the

United States Attorney appeared and made a mo-

tion to dismiss Mr. Henricksen and the motion was

granted * * * and he has been [101 dismissed from

the case, and certainly, you can't bring that man
back in these proceedings again, by any such a

motion If Counsel had any objection to make to

the motion, if he thought the order was wrong, he

should take an appeal from the order of Judge

Yankwitz and if his time for appeal has expired,

that is too bad. * * * We certainly object to this

Court bringing Mr. Henricksen into these pro-

ceedings, after he was dismissed and the case is

ready for trial. * * *

I might say, also, there was another motion in

the case, I don't laiow wiiether Your Honor has

read it or not; the order was signed by Judge

Cushman—that this case is now being prosecuted

by the Plaintiff in his individual capacity against

the United States of America. That is the suit

that we are here with and they are the only par-

ties to the proceedings. Mr. Henricksen wasn't a

proper party at any time.

The Court: What do the Minutes show, Mr.

Clerk?

The Clerk: I will have to get the Minutes.

The Court: Well, I have the Minutes here now
and it appears to me this: that I wouldn't have

authority to order the restoration of Mr. Henrick-

sen as a party. The most that I would have * * *
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would be to contmue this matter, to allow the plain-

tiff to present the matter to Judge Yankwich, who

I understand, will be here sometime between Feb-

ruary 12th and March 5th. * * *

Mr. McMann: A¥e will proceed. AVe don't think

it worthwhile.

Mr. Winter: The motion is denied

The Court: The motion is denied. The plain-

tiff [102] isn't asking for the continuance sug-

gested ?

Mr. McMann: No.

Mr. Winter: After disposing of the motion, we

ask leave to amend the answer of the United States

by interlineation in order that there may be no

question as to what the answer purports to say.

For clarity, in paragraph IX of the complaint,

Line 30, it appears on my copy, after the word

"that"—"Denies 'that' " after the word "that,"

we wdsh to insert the following: "the claim filed

was the individual claim of the plaintiff or that"

that is the end of it, of the interlineation, so that

the paragraph after the amendment will read:

"The defendant admits the allegations contained

in Paragraphs 12 and 13 of said complaint except

defendant denies that the claim filed was the in-

dividual claim of the plaintiff or that the plaintiff,

in his individual capacity, paid any of the tax so

assessed and collected against the Alaska Dredging

Company. '

'

Mr. McMann: May it please the Court, that

presents an issue which I think should have been
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made before this, if Counsel expected to rely upon

it.

Mr. Winter: You can have time to answer.

Mr. McMann: We don't want any continuance.

We have been trying to get this case to trial for

Ijliree years, but I think it should not be per-

mitted at this time. It presents a new, different

issue—a new issue, at least.

The Court: I am not sufficiently familiar with

how much difference this makes.

Mr. Winter: I might say, your Honor, it makes

this difference. It was intended by the paragraph

to [103] admit that the claim which is attached

to the complaint was filed but as to its effect, as

to whether or not it was the individual claim of

the plaintiff or the claim of the taxpayer or the

claim of the plaintiff as a trustee or what it w^as,

that is a question to be determined from the claim,

itself—and that w^as the intention of the para-

graph as it was prepared and as it will appear after

the amendment, that was the intention, but I don't

want any doubt as to what our pleading was in

that respect.

Mr. McMaim: The point was, prior to the

amendment the plaintiff had admitted—the defend-

ant—he had filed a claim for refund, leaving only

the issue, whether the plaintiff, as an individual,

had paid the tax.

Mr. Winter: We don't admit that.

Mr. McMann: I know you don't—leaving that

as an issue. Now, the issue is changed, it is two-
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fold, not only whether or not the plaintiff paid the

tax as an individual, but whether or not the plain-

tiff filed a claim for refund as an individual.

Mr. Winter: If the Court please, Counsel seems

to state a lot of things I didn't say. * * * That

amendment doesn't require any further witnesses,

no further proof, just raises a question of law.

* * * and I want to call Your Honor's attention,

in Paragraph XII, it says "Plaintiff filed Avith the

defendant Henricksen, claim for refund." We ad-

mit the plaintiff filed the claim but we deny that

was the individual claim, but we admit the claim,

itself—that is the claim we are talking about

—

(indicating) ; we admit that that claim set forth

there, is a true copy, but we deny its legal effect.

[104]

The Court : Why was this amendment only made

after this matter was called for trial ?

Mr. Winter: In further study, preparation of a

case for trial, once in awhile there may be something

you want to have inserted, so there will be no doubt

as to what the issues are * * * this is more or less

an item w^hich probably should have been taken up

—would have been taken up and would have been

considered by pre-trial.

I will give the plaintiff all the time he wants to

answer that amendment—he may amend his answer

or complaint or may file a reply or state in open

Court what the reply will be but it merely clarifies

what the answer was supposed to be; it is only clari-

fication; it is not adding another thing to it.
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(Further argument.)

The Court : Well, Counsel, what difference will it

make to you if I allow this amendment?

Mr. McMann: I will say to your Honor, we

won't ask for any continuance.

The Court: You may tell me what difference it

makes to you?

Mr. McMann: I don't really believe it makes a

whole lot, your Honor. The question, if it is in the

case at all, as to whether this was filed as an indi-

vidual or in an official capacity, would probably be

a question of law, as I see it.

The Court: I don't know how much difference it

is going to make and I am not yet sufficiently pos-

sessed of information to intelligently rule. I am
going to reserve ruling on that and you may go to

trial. I understand [105] what the Government's po-

sition is, but if the Government is somewhat preju-

diced by my miwillingness to rule definitely at this

time, it is a prejudice that the Government invited

by giving the Court no opportunity ahead of time

to familiarize itself with this possible difference.

Mr. Winter: So the record may be clear on that

matter, we want the record to show we offer at this

time to consent—or, we solicit a continuance of this

matter to give the Court that opportunity, because

we must insist upon the construction, on making it

clear to the Court, our construction, what we in-

tended to answer by that paragraph of our answer,

that has been our position, always will be our po-

sition in this case and we are maintaining that po-
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sition, so there will be no doubt what we intended.

The Court : The answer I made will stand for the

time being. I am reserving ruling.

Mr. McMann: (Makes opening statement for the

Plaintiff herein.)

Mr. Winter: (Makes opening statement for the

Defendant herein.)

The Court : You may proceed.

E. E. POWELL,

the plaintiff herein, being first duly sworn, testified

as follows:

Direct Examination

By Mr. McMann

:

Q. State your name, please?

A. E. E. Powell. [106]

Q. Mr. Powell, you are the plaintiff in this

action? A. I am.

Q. What relationship, if any, did you bear to

the Alaska Dredging Company, in 1902, when it was

organized ?

A. I was General Manager and Vice President,

I believe.

Q. What was the general function of the Alaska

Dredging Company ? In other words, was it an op-

erating Company or otherwise?

A. Primarily. We didn't know just what we

were going to do but we became a holding company.

Q. What was its capital?
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(Testimony of E. E. Powell.)

A. 200,000 shares.

Q. Wliat was the par value? A. $1.00.

Q. With reference to the particular mining

claims in question here, w^here, in a general way,

are they located?

A. About two miles and a half north of Nome,

Alaska.

Q. That is a territory spoken of as the ''Nome

tundra r' A. Yes.

Q. I believe it is also mentioned occasionally

as %

Mr. Winter: (Interrupting) Let the witness tes-

tify, will you, Mr. McMann?

Q. This is just explanatory— (continuing)—the

Third Beach, was it not? A. Yes.

Q. Those claims up there, which are involved in

this case—by the way, can you designate the claims

which were sold in 1933 ?

A. Yes. It would be the Philadelphia Fraction,

Discovery No. 1 [107]

Mr. Winter: (Interrupting) The contracts are

the best evidence; they have got the contracts.

Mr. McMami: I believe so, too, your Honor.

Q. Showing you this. Plaintiff's exhibit No. 1

for identification, showing you this instrument

marked plaintiif's No. 1, for identification, I will

ask you what that is?

A. A contract between the Alaska Dredging

Company—a contract for the purchase of certain

claims here between the Alaska Dredging Comjiany
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and Hamilton Consolidated Gold Fields, a mining
company, also.

Mr. Winter: What is the date of that contract?

A. 25th day of April 1933.

Q. And what claims were involved there?

Mr. Winter: I think the contract, itself, shows
what w^as involved.

Mr. McMann : Yes, I think that is true, too, the

contract, itself, shows, may it please the Court, No.

1 on Flat Creek, Nugget Bench, Wonder Creek No.

1 below. Wonder Creek Discovery, Wonder Creek

—Yellow Jacket and Philadelphia Fraction.

Mr. Winter: We object to Counsel reading it.

The Court: Sustained, it is not in evidence.

Mr. Winter: No objection.

The Court: It is admitted.

Plaintiff's exhibit No. 1, the contract last

above referred to, admitted in evidence.

PLAINTIFF'S EXHIBIT NO. 1

This agreement of option made the 25 day of

April, 1933 between the Alaska Dredging Company,

a corporation, organized and existing under the laws

of the State of Washington, the party of the first

part and the Hammon Consolidated Gold Fields, a

corporation, the party of the second part, wit-

nesseth

:

That the said party of the first part being the

owner in fee of the whole of those certain placer

mining claims situate in the Cape Nome Mining
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District and Precinct in the Territory of Alaska,

particularly named and described as follows

:

No. 1 Flat Creek—Mineral Survey No. 1112

Nugget Bench Wonder Creek—Mineral Survey

No. 699

No. 1 Below Wonder Creek—Mineral Survey No.

699

Discovery Wonder Creek—Mineral Survey No.

699

Yellow Jacket—Mineral Survey No. 1262

Philadelphia Fraction—^Mineral Survey No. 1264

The said party of the first part for and in con-

sideration of the sum of one dollar to it in hand

paid by the second party, the receipt whereof is

hereby acknowdedged, and other valuable consider-

ations not herein expressed, but by it received from

the second party, does by these presents give and

grant unto the second j^arty the sole and exclusive

right and option to purchase from it all of said

placer mining claims together with all personal

property thereon, for the full sum of $20,000.00.

Such option to purchase said mining claims and

property to extend and continue from the date

hereof until and including the 1st day of January

1934.

The party of the second part is hereby granted

the right to immediate possession of all of said

premises which right shall continue during the con-

tinuance of this option, and during such period the
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second party may do such prospecting and work
upon said premises as it may desire in discovering

and determining values thereon and in preparing

such ground for future mining thereon.

Contemporaneously with the execution of this op-

tion the first party shall make and execute a deed

of conveyance to the second party conveying to it

wdth full covenants of warranty all of said proper-

ty and place the same in escrow in the Bank of

California N.A. in Seattle, Washington with escrow

instructions to said bank to deliver such deed to the

second party upon its payment to said bank for

the credit of the first party of the sum of $20,000.00

on or before the 1st day of January 1934. Internal

Revenue Stamps in the proper amount shall be at-

tached to said deed and cancelled by said bank

upon the pa>anent of said purchase price and by it

deducted therefrom.

If said purchase price is not paid as herein pro-

vided and on or before January 1st, 1934 then all

the rights herein granted to second party shall

cease and determine and this agreement shall be-

come imll and void and said bank shall deliver back

to first party such deed.

Second party agrees not to permit any liens to

accrue against said property from any liability, act

or omission of second party and to allow first party

to post thereon all lawful notices of non-liability

for liens.

Nothing herein contained shall imder any cir-
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cumstances be construed or considered as an obli-

gation or agreement on the part of the Hanunon
Consolidated Gold Fields to purchase the within

named property, or any part thereof, but the dis-

tinct and sole purpose of this agreement is to grant

to Hammon Consolidated Gold Fields the sole and

exclusive option until January 1, 1934 of purchas-

ing the said property for the price and upon the

terms and conditions herein stated.

In witness whereof the party of the first part

has caused these presents to be signed in its behalf

and its corporate seal to be affixed hereto the 25 day

of April, 1933, by its president and secretary there-

unto duly authorized.

ALASKA DREDGING COMPANY
By J. E. POWELL

President

Attest

E. E. POWELL
[Seal] Secretary

Executed in the presence of:

THOMAS E. LYONS
O. D. COCHRAN

State of Washington,

County of King—ss.

On this the 25 day of April, 1933, before me per-
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spectively, of the Alaska Dredging Company, the

corporation that executed the within and foregoing

instrument, and acknowledged the said instrument

to be the free and voluntary act and deed of said

corporation for the uses and purposes therein men-

tioned, and on oath stated that they were authorized

to execute said instrument and that the seal affixed

thereto is the corporate seal of said corporation.

In witness whereof, I have hereunto set my hand

and affixed my official seal the day and year in this

certificate above written.

[Seal] THOMAS R. LYONS
Notary Public in and for the State of Washington

Residing at Seattle.

Know All Men by These Presents:

That the undersigned, being the owners and hold-

ers of all of the outstanding and issued shares of

the capital stock of Alaska Dredging Company, a

corporation, to wit, 200,000 shares, out of a total of

200,000 shares, hereby consent to the execution of

the within and hereto annexed agreement of option

from Alaska Dredging Company to Hammon Con-

solidated Gold Fields.

Witness the hand and seal of each of us, hereunto

set by each of us, respectively, on the 25 day of

April, 1933, and set opposite the respective name

of each of us is the number of shares of the capital

stock of Alaska Dredging Company owned and

held bv each of us.
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Name Nmnber of Shares

E. E. POWELL 39466

F. S. POWELL 29601

O. M. POWELL 39466

W. T. PERKINS 1

J. E. POWELL 39466

MRS. J. D. TRENHOLME 7400

Executed in presence of:

O. D. COCHRAN
IRA D. ORTON

This Is to Certify that the amount of the capi-

tal stock of Alaska Dredging Company, a corpora-

tion is $200,000.00, divided into 200,000 shares of

the par value of $1.00 each ; that all of said 200,000

shares are issued and outstanding; that a list of the

stockholders of said corporation, with the number

of shares of stock held by each of them, as appears

of record upon the books of said corporation, is as

follows

:

Name Number of Shares

Alexander Irving 500

W. T. Perkins 1

F. S. Powell 29,601

E. E. Powell 39,466

J. E. Powell 39,466

O. M. Powell 39,466

Mrs. J. D. Trenholme 7,400

Lester B. Butterworth 100

Angele Sartorio 22,000

Angele Sartorio—Guardian 22,000
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In Witness Whereof, on this 25 day of April,

1933, in the City of Seattle, County of King, State

of Washington, I have hereunto set my hand and

affixed the seal of said corporation.

E. E. POWELL
Secretary

[Seal] Alaska Dredging Company

State of Washington,

Coimty of King—ss.

This Is to Certify that on this the 25 day of April,

1933, before me Thomas R. Lyons a Notary Public

in and for the State of Washington, duly commis-

sioned and sworn, appeared the foregoing named

W^ T. Perkins, F. S. Powell, E. E. Powell, J. E.

Powell, O. M. Powell, Mrs. J. D. Trenholme, stock-

holders of the Alaska Dredging Company, a cor-

poration, each personally known to me and they

each acknowledged to me that they executed the

foregoing instrument freely and voluntarily for

the uses and purposes therein named.

Witness my hand and notarial seal the day and

year in this certificate above written.

[Seal] THOMAS R. LYONS
Notary Public for the State of Washington Resid-

ing at Seattle.

On motion, duly seconded, the following pre-

ambles and resolution were unanimously adopted:

Whereas this corporation is the owner of

certain mining property situated in the Cape
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Nome Mining District and Precinct, in the Ter-

ritory of Alaska, in the hereinafter mentioned

agreement of option and deed described, and

is also a unit holder or beneficiary of Nome
Dredging Trust, and said Nome Dredging Trust

is the owner of certain mining property in

said mining district, and described in the here-

inafter mentioned option agreement and deed

to be executed by said Nome Dredging Trust;

and

Whereas this corporation and said Nome
Dredging Trust desire, respectively, to grant

unto Hammon Consolidated Gold Fields the

sole and exclusive option until January 1, 1934,

to purchase the said respective properties for

the respective prices and upon the respective

terms and conditions in said respective agree-

ments of option specified; and

Whereas it is to the best interests and ad-

vantages of this corporation that such options

be granted:

Resolved: That the President and Secretary

of this corporation, for and on behalf of this

corporation, and as and for its corporate act

and deed, be, and they are hereby, authorized

and directed to execute an agreement of option

and a deed to Hammon Consolidated Gold

Fields, in the form of agreement of option and

deed now read to and hereby approved by this

Board of Trustees ; and that the President and
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Secretary of this corporation, for and on be-

half of this corporation, and as and for its cor-

porate act and deed, be, and they are hereby,

authorized and directed to execute for this cor-

poration, as a unit holder or beneficiary of

Nome Dredging Trust, an agreement of option

and deed from Nome Dredging Trust to Ham-
mon Consolidated Gold Fields, in the form of

agreement of option and deed now read to and

hereby approved by this Board of Trustees.

I hereby certify that the foregoing is a full, true

and correct copy of certain preambles and a reso-

lution unanimously adopted at a meeting of the

Board of Trustees of Alaska Dredging Company,

a corporation, duly and regularly held at the office

of said corporation in the City of Seattle, County

of King, State of Washington, on the 25 day of

April, 1933, as the same appear of record upon the

record books of said corporation, and that said

resolution is in full force and unrevoked.

And I hereby further certify that the foregoing

and hereto attached agreement of option from

Alaska Dredging Company to Hammon Consoli-

dated Gold Fields and deed from Alaska Dredging

Company to Hammon Consolidated Gold Fields

each is in the identical form of agreement of option

and deed in said resolution referred to.



United States of America 117

(Testimony of E. E. Powell.)

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said corporation, this

25 day of April, 1933.

[Seal] E. E. POWELL
Secretary

Alaska Dredging Company

[Endorsed]: No. 47 Plaintiff Exhibit 1. Adm.

1-18-40.

Q. When, Mr. Powell, did yon first become ac-

quainted with the property covered by those min-

ing claims? [108]

A. Beg pardon?

Q. Wlien did you first become acquainted with

the property covered by those mining claims'?

A. 1900.

Q. What was the character of those claims, were

they suitable for hand work or dredging or what?

Mr. Winter: I object to that as calling for a

conclusion. This witness doesn't appear qualified

to answer that question.

The Court: I don't see any objection to your

qualifying him. Even if he is qualified to testify;

the Court would be interested as to how much

weight should be given ; the testimony of one owner,

well qualified, of course, would be more persuasive

than the testimony of another owner who had no

qualification other than he owned some property.

I will sustain the objection at this time.



118 E, E. Powell vs.

(Testimony of E. E. Powell.)

Yon may ascertain what knowledge he had.

Q. Mr. Powell, you have been in the mining

business how longf A. Nearly all my life.

Q. During that period of time, did you operate

companies doing mining? A. I have.

Q. Are you familiar with the character of

ground necessary for hand operation and for dredge

operation ? A. Yes.

Q. Have you dealt in and with mines during

that period that you have been connected with

mining? A. Yes. [109]

Q. Are you familiar with the prices for which

mines in that particular locality sold during that

period or particularly during the period from 1900

to 1913?

Mr. Winter: That is objected to as irrelevant

and immaterial.

Mr. McMann: You wanted him qualified. I

want to qualify him.

The Court: Overruled.

Mr. Winter: Exception. A. I am.

Q. Now, Mr. Powell, what was the character

of the gromid covered by these particular claims

sold in the contract which has been offered in

evidence f

A. By "character," you mean what?

Q. What kind of mining was it suitable for?

A. Some of it was suitable for handling, some

of it for drifting, some of it for, partially, for drift-

ing; I would say some had been drifted, but dredg-

ing was the only thing we were interested in.
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Q. What is the difference between the dredg-

ing operation and the hand operation of drifting

or placer mining, I guess it is called?

A. One is looking for concentration, the hand

work, in richness, and the other, you take total

areas, mine them out, take the gross, whatever

there is in them.

Q. Is it feasible to work small groimd, small

content of gold per vard by hand work'?

Mr. Winter: I object to that as irrelevant.

The Court: Overruled.

Q. You may answer. [110]

A. Is it possible to take—

?

Q. (Interrupting.) I said feasible, practical?

A. Take small areas and work

—

1

Q. (Interrupting.) Is it practical to mine

ground, with a small content of gold per yard by

hand operation? A. Yes.

Q. Is that so? A. Yes.

Q. Wliat is the ordinary—

?

A. (Interrupting.) If it is rich enough.

Q. That has a small content of gold?

A. Yes.

Q. Do you imderstand the question?

A. Yes, it is practical.

Q. Now, what is the difference, Mr. Powell, be-

tween the operation of a dredge and the hand

mining ?

A. Well, in hand work, you have got to have

ground in that district, particularly that will rim
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better than $175.00, in order to pay costs per yard;

in dredging, we get dow^n as low as, perhaps, 8 or

9 cents in thawed areas and thawing precluded, per-

haps, 15 cents or something like that.

Q. Now, the pleadings here show that your

Company, the Alaska Dredging Company, made a

contract in 1906 with the Wonder Dredging Com-

pany—who was the Wonder Dredging Company?

A. Well, the Wonder Dredging Company was

a Philadalphia concern, created by the people in-

terested in a dredge over on Nome River, which

they had financed and put over there in 1904 and

1905. [Ill]

Q. Were you also interested in that Company?

A. Yes—not at the time they went in Nome

River, this new Company we created is what I am
talking about.

Q. At the time it began operation under your

lease, were you interested in it? A. Yes.

Q. What was done, Mr. Powell, with reference

to the testing of the ground covered by those par-

ticular mining claims which were sold in 1933?

A. We shipped in drills in 1906 and started

drilling on that ground and the ground known as

Bourbon Creek areas.

Q. What do you mean? How do these drills

operate ?

Mr. Winter: I can't hear the witness. Your

Honor; I am getting about half of it.

Q. Speak a little louder.
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A. By drilling the ground, we mean sinking

a hole' 6 inches in diameter and taking out the

content of that hole by drilling and panning the

content and determining the amount of gold in

it by which you estimate the values in the area

from the surface to the bedrock.

Mr. AVinter: May I ask you to repeat, when

you said you shipped in drills, you said "we"
shij^ped in some drills, "we"? A. 1906.

Q. Those drills are machines which bore these

holes ?

A. Well, they are churned drills, they drill them

the same as you drill an oil well or anything else,

by plunger.

Q. How many test holes or drill holes were put

on this property, [112] prior to March 1st, 1913?

A. Well, I presume—I couldn't tell you exactly,

but we were drilling

—

Mr. Winter: (Interrupting.) Just a minute,

if he can't tell us we don't want him to guess

about it.

The Court: He says "I can't tell you exactly."

I will overrule the objection, if he can tell sub-

stantially.

Mr. Winter: I understood he was going to

guess on the matter; that won't help us any.

A. I would say we had around 80, 100 or maybe

more than that, holes on the ground by 1913.

Q. Were those two drilling machines kept fairly

busy on that groimd?
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A. No, they weren't, only one of tliem.

Q. Prior to March 1st, 1913, had there been

any shafts sunk on the mine from which any in-

dication of its contents could be made?

A. Yes.

Q. How many of those shafts had been sunk ?

A. Oh, probably 10 to 20, I couldn't tell you

exactly, 10 to 20, I think.

Q. And prior to March 1, 1913, had there been

any dredging done on the ground?

A. At what date?

Q. Prior to March 1, 1913? A. Yes.

Q. When did those dredging operations start?

A. We built the dredge the winter of 1908.

Q. And had they continued fairly continuously

down to [113] 1913 or practically the end of 1912?

A. Yes.

Q. Mr. Powell, showing you this paper. Plain-

tiff's exhibit No. 2 for identification, I will ask

you Avhat that is?

A. That is a map used in that area and gotten

out in 1912.

Q. By whom, do you know?

A. By ourselves.

Q. Is it accurate? A. It is.

Q. Was it drawn to scale? A. It is.

Q. Does that show these particular claims in

question? A. It does.

Q. I would like to offer that in evidence.

Mr. Winter: Did you draw the map?
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A. I did not.

Mr. Winter: How do you know it was drawn

to scale?

A. We have had occasion to have it scaled, veri-

fied, measured, in case of patents.

Mr. Winter: Wlio do you mean by 'Sve'"?

A. E. E. Powell.

Mr. Winter: Who did you have measure it?

A. Our engineers.

Mr. Winter: Your engineers told you it was

accurate I A. Yes.

Mr. Winter: All you know about it is wdiat

your engineers told you? [114]

A. I still say it is accurate.

Mr. Winter: All you know is what your engi-

neers told you? A. I didn't say that.

Mr. Winter: You didn't measure it?

A. Many times, I measured it, yes.

Ml*. Winter: What did you check it with?

A. Rule.

Mr. Winter: Rule for what?

A. Rule we use for measurement.

Mr. Winter: You didn't prepare it—when did

you get the map?
A. Well, I think I got it about—1912, as soon

as it was out, I believe we got it.

Mr. Winter: What do those different colored

squares and different colored marks supposed to

be on there, what do they represent?

A. What do you mean?
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Mr. Winter: Red, blue, gold, are those your

claims or somebody else's?

A. The red is ours, the other outlying individual

interests.

The Court: Other than the red, they represent

other peoples' claims? A. Yes.

Mr. Winter: What do you mean by "ours"?
A. Wonder Dredging Company, Alaska Dredg-

ing Company and Anvil Hydraulic Company, Nome
Mining Company at that time.

Mr. Winter : How about the Alaska Trust Com-
pany ?

A. That is part of this ground, after it was
thrown into trust. [115]

Mr. Winter: This map shows the claims that

were owned by the Alaska Trust? A. Yes.

Mr. Winter: I don't know. Your Honor, I don't

think the map has been properly identified by the

man who prepared it. However, I think it might
be of some assistance to the Court and, therefore,

I hesitate to stipulate or to agree to its going in,

but at the present time I see no objection to the

Court using it for what use it may be, but I still

believe it has not been properly identified.

The Court: It hasn't been offered yet.

Mr. McMann: I intended to.

Mr. Winter: Yes, I said before it is received,

I wanted to ask some questions.

The Court: It is admitted for what it may be
worth.
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Plaintiff's exhibit No. 2, the map just referred

to, admitted in evidence.

Q. (By Mr. McMann, continuing.) Will you

point out, Mr. Powell, to the Court, so the Court

will understand from this map these particular

mining claims involved in this matter?

A. The group of claims are the Wonder Creek

group owned by the Alaska Dredging Company;

this is Wonder Creek running down here, which

becomes the center, from there down, that is Dis-

covery Claim No. 1 below. Yellow Jacket, Phila-

delphia Fraction and No. 1 Flat, is that claim

there. (Indicating on map.) [116]

The Court: Let me see this Exhibit No. 1. All

right, will you name those again?

A. Philadelphia Fraction, Discovery Claim No.

1 below, Nugget Bench, Yellow Jacket and No. 1

Flat Creek.

Q. Now, Mr. Powell, who conducted the opera-

tions of the Wonder Dredging ComjDany when it

was dredging there between 1908 and 1913?

A. I and my brother; my brother had charge

of the dredge.

Q. Point out to the Court there where this

dredging was done at that time?

A. We launched the dredge on No. 1 below,

just the upper end of No. 1 below, dredged Dis-

covery and up through Discovery

—

The Court: (Interrupting) No. 1 below?

A. No. 1 below.
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The Court: All right.

Q. How far had you gotten in 1913 ?

A. We were right up in, I would say within

200 feet of the Yellow Jacket, which we dredged

in to.

The Court: Which claim are you still on?

A. The Discovery claim.

Q. How much in gold, Mr. Powell, was taken

out by the Wonder Dredging Company during

that period?

Mr. Winter: Now, if the Court please, I be-

lieve that calls for a statement from this witness,

if he knows; I don't know if he had any connec-

tion with the Wonder Dredging Company. It is

probably all hearsay; we object to a conclusion

here, from some other source.

The Court: I will sustain the objection. Now,

you may show if he had knowledge, what knowl-

edge it [117] was and how he got it.

Mr. McMami: He has said he conducted the

operation.

The Court: I understand he said he and his

brother conducted it; let's find out what he did.

Q. Just what, Mr. Powell, did you do with

reference to these dredging operations at that time,

you, yourself, personally?

A. Well, I banked the money and disbursed it.

Q. Did the gold that was received from the

mine pass through your hands? A. Yes.

Q. Did you make a record of that at that time?
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A. Yes.

Q. Have you that record here 1 A. I have.

Q. Can you state from that record how much

in gold was taken out there during that opera-

tion?

Mr. Winter: The record is the best evidence, if

he has a record of it.

The Court: I think so.

Mr. McMann: The record contains a lot that

isn't material, however, I would just as soon

offer it.

The Court: Then offer it.

Q. You mark the places where this is material,

Mr. Powell, in that book, in some way or other.

A. (Indicating) The operation here recorded

as Wonder Creek.

Q. Mark it with a piece of paper.

A. It is all headed "Wonder Creek" Opera-

tion, in this [118] particular case, the other is a

different operation and is so marked.

Mr. Winter: May I inquire. Your Honor?
The Court: Before it is admitted, you may in-

quire, on cross-examination.

Q. What we want you to do is to indicate in

some way, so that can be arrived at by looking at

it, somebody can tell what is meant by those figures.

A. From, first record in the book to there, (in-

dicating) is Wonder Creek, the Wonder Creek

operation.

Q'. There are a lot of other pages in there?
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A. There is nothing in there.

Q. That is a record you made at that time"?

A. Yes, that is the record—day, week or month's

cleanings.

Mr. McMann: I offer that.

The Court: We are talking about something

that has no mark whatever, my ruling is there will

be no
^

'

Mr. McMann: (Interrupting) Will you mark

that, Mr. Clerk, for identification'?

The Clerk: Plaintiff's Exhibit No. 3, for identi-

fication.

Cross Examination

By Mr. Winter:

Q. Do I understand that this, what has been

marked for identification plaintiff's Exhibit No.

3, that this is a record of the Wonder Dredging

Company, of their recoveries from gold in the

claims which they were dredging from 1908 to

1912, is that right? [119] A. 1915, I believe.

Q. 1915? A. Up to 1915.

Q. From 1908? A. To 1915.

Q. To 1915?

A. Yes, at the time both sank.

Q. At the time both dredges sank?

A. This particular dredge sank. (Indicating.)

Q. Did you—now, for example, in this, did you

make an entry in 1908 as to the amount of gold

which was recovered from the properties?

A. That record is every day, we showed there,
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when we cleaned up, made on that date, perhaps

taken off, typed, that week but the record is kept

up.

Q. With respect to this first page, appearing

on the exhibit, you have so many dollars, 110 ?

A. That is the summary.

Q. When was that summary put on there?

A. Well, I couldn't tell you the day but I would

say sometime during this period.

Q. It would have to be after 1912, wouldn't it?

A. No, don't have to.

Q. How could you know what was recovered

in 1912, how could you put an entry for 1912, if

it hacbi't occurred there?

A. This record may be taken off in 1915 or

1920.

Q. What taken off?

A. Another record, I presume, to put in this

book.

Q. You took this from some other record?

[120]

A. Perhaps, every year we do the same thing.

Q. What record did you take it from?

A. The record of the cleanups.

Q. Do you have a record of the cleanups?

A. I would say we did and so did the bank.

Mr. Winter: We submit this was taken off

something else, from cleanups and stuff, we object

to it.

The Court: Well, Gentlemen, there is a thing
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that concerns me about this; the pleading of the

plaintiff is that the Government fixed, for three

claims, a certain value, as of March 1st, 1913, for

$115,984.43 and the plaintiff says they accept that

value, and, as I understand their pleadings, that

the three claims were of that value and are ac-

cepted as of that value, but that there were addi-

tional claims that were sold in 1933, and that by

virtue of that circim:istance, there wasn't a profit

—it might be on rebuttal that this testimony would

be material, but I don't think that, in plaintiff's

case in chief, that I am interested in whether this

property was actually worth more than $115,984.00

or not.

Mr. McMann: The thought behind this evidence

is this: we concede, under the rules of law, that

it is OTir business to show those facts from which

a determination of the ultimate question as to

whether or not there was a profit or loss in 1933

can be legally determined. The purpose of this

particular evidence is merely to lay a foundation

for the establishment of the fair market value for

the six claims as of March 1st, 1913. That is the

only purpose [121] of this evidence. (Further

argument.)

The Court: Of course, what was produced on

these three claims, as far as you are concerned,

in your case in chief is immaterial, up until 1913,

because you have agreed that $115,000.00 some

dollars was the value of that property. Now, I am
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interested in what the cost or the value of 1913

was, of this additional property that you say was

sold in 1933, and that you say wasn't a portion of

the property that was valued at $115,984.00.

Mr. McMann: I believe the pleadings, may it

please the Court, may not be technically correct

in that respect.

The Court: Well, I will hear from you as to

these other claims, I am not ruling on rebuttal this

won't become proper or cross-examination may not

make it proper, but I think first that it is for you

to establish or attempt to establish, either the cost

of the 1913 value of this additional property and

you may offer various bits of evidence in the at-

tempt to do that but until you have first called the

Court's attention to this additional property and

sought to say what its value is, I will sustain the

objection.

Mr. McMann: I merely want the record to

show that the plaintiff takes the position that it is

incumbent upon the plaintiff to show the fair mar-

ket value, notwithstanding the omission of these

claims

—

The Court: (Interrupting) I am not stopping

you from showings the fair market value.

Mi*. McMann: I mean of the whole tract and

not [122] merely of the omitted claims.

Q. (By Ml'. McMann, continuing.) Prior to

March 1st, 1913, Mr. Powell, had you done any

dredging on No. 1 Flat Creek? A. No, sir.
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Q. Or Nugget Bench? A. No, sir.

Q. Or Yellow Jacket? A. Prior to 1913?

Q. Yes?

A. Yes, we' had dredged on Yellow Jacket.

Q. What had the dredging operations disclosed

as to the content of the ground per yard?

Mr. Winter: If the Court please, we will ob-

ject to that, as being too indefinite, does not appear

as to what time it shows the content, I think it

doesn't help, we object to it as being too indefinite

and uncertain, not the best evidence—some record

of any engineer's report, or something of that na-

ture.

The Court: Let's read the question.

The Reporter: (Repeats the question.)

The Court: That is on the Yellow Jacket?

Mr. McMann: Yes, Your Honor.

The Court: Objection overruled.

Q. You may answer.

Mr. Winter: I think we ought to know when

thfey discovered that, when it was shown, about

what time and over what period?

The Court: Well, I will allow you liberal cross-

examination—this was before March 1, 1913. [123]

A. Yellow Jacket was nmning about 60c per

yard, where we entered it.

Q. As an averagle? A. Yes.

Q. Had you done any dredging on the Phila-

delphia Fraction prior to that time?
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A. No, sir.

Mr. Winter: Yoii say 60c per yard where you

entered? A. Where we entered it, yes.

Q. Now, Mr. Powell, with respect to dred^ng-

operations, what is one of the determining factors

as to the feasihility of operation, what are the de-

terminino; factors ?

A. Content of gold, depth at that time.

Q. Acreage have anything to do with it?

A. You have got to have sufficient acreage or

yardage to wear out your equipment and ])ay for

it or have profit or try to so arrange it that you

do have sufficient acreage.

Q. Were the dredging operations which you had

conducted prior to March 1st, 1913, on frozen

ground or otherwise? A. On thawed ground.

Q. On thawed ground?

A. Largely, some of it was on frozen, but nearly

all, thawed.

Q. Had you made any experiments up to that

time, with reference to thawing groiuid?

A. Yes. [124]

Q. What were those experiments?

A. Well, water coming from the streams on the

hillsides and ditches, so forth.

Q. I can't hear you, talk louder.

A. Coming from ditches and drainage on hill-

sides under pressure, ])utting it down through the

holes and letting it come back through the pipes.

Q. What had those experiments disclosed?
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Mr. Winter: I don't know what the purpose

of that is.

The Court: Well, I will find out. The objec-

tion is overruled.

Q. What did those experiments disclose, Mr.

Powell?

A. Show we could thaw the ground with what

was termed cold water or ditch water, which is

being used today.

Q. In the conduct of a dredging operation, is

power necessary? A. Yes.

Q. Was power available on that property?

A. Yes.

Q. What was the situation with respect to

power ?

A. Well, we had installed, in another company

of which I was manager also, a power plant just

outside of Nome, there was power available there

and I made arrangements with them to furnish

us power.

The Court : Do you think this is a good time

to quit for the noon recess? Is there any reason

we should meet before 2:00 o'colck?

Mr. McMann: Any time is satisfactory to us.

The Court: Then a recess is declared until 2:00

o'clock this afternoon. Adjournment. [125]
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Afternoon Session,

January 18th, 1940. 2:00 O'clock

All present and proceedings continued as fol-

lows :

Mr. McMarni: We have three witnesses from

outside of the City. I wonder if we might have

the Court's permission to withdraw Mr. Powell

and put these two or three gentlemen on?

The Court: The Court has no objetetion.

Mr. Winter: The only thing would be, we have

nothing before the Court. I don't know^ what the

testimony is going to be. I wdll say this, there

has been no evidence as to the vahie of these prop-

erties, costs, etc., and, until the plaintiff gives his

testimony of what the claims consist of, I don't

see how we can cross-examine these witnesses. I

don't think I am qualified to cross-examine wit-

nesses I don't know anything about. We will ob-

ject to it. Your Honor.

The Court: Maybe these witnesses will estab-

lish that.

Mr. McMann: That is the purpose.

The Court: I see no jeopardy the Government

is put in.

Mr. McMann: Mr. Harlan, will you take the

stand? [126]
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J. D. HARLAN,

called as a witness on behalf of the Plaintiff

herein, being first duly sworn, testified as follows:

Direct Examination

By Mr. McMann:

Q. State your name, Mr. Harlan?

A. J. D. Harlan.

Q. Where do you reside, Mr. Harlan?

A. Salt Lake City.

Q. What is your business?

A. Mining engineer.

Q. By whom are you employed?

A. U. S. Smelting, Refining and Mining Com-

pany.

Q. Does that Company have any operations

with reference to the mining claims in litigation

in this action? A. It has.

Q'. What, if any, relationship exists between

the U. S. Mining and Smelting Company and the

Hammond Consolidated Goldfields?

A. The U. S. Smelting acquired the Hammond
Goldfields.

Q. '\'\nien did they acquire that?

The Court: What do you call this?

A. Hammond Consolidated Goldfields, that is

the corporation.

Q. They control it or own it, is that what you

mean ? A. Yes.

Q. It is kept as a separate corporation?

A. I don't want to answer those legal ques-
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tions, but I know they acquired all the Hammond
Goldfields.

Q. When did the Hammond Gold Company or

U. S. Mining and Smelting Company begin its

operations on the particular [127] mines in ques-

tion in this suit? A. 1924.

Q. And have they been there continuously since

that time?

A. Intermittently, they have been operating

continuously but intermittently on this ground in

question.

Q. How are they mining this particular ground?

A. By dredging.

Q. Those dredging operations are under whose

direction, under whose direction are those carried

out ?

A. The manager, at present, is A. M. Hartford,

is the manager.

Q. Do you have anything particularly to do

with those dredging operations?

A. I am engineer for the U. S. Smelting-Min-

ing Company on any work that they have in any

place; I have been consulted on the Nome job fre-

quently, since I left there as manager; I was engi-

neer, first, from 1925 to 1927, thereafter manager

until 1937, since then I have been a Consulting

Engineer.

Q. You were on the ground, I take it, continu-

ously, while the operations were going on up until

1937, am I correct?



138 E. E. Powell vs.

(Testimony of J. D. Harlan.)

A. I was there most of the thne the operations

were mider my management, yes.

Q. Was a record kept by the Company of the

amount of gold extracted from each one of these

claims during that period they operated?

A. It was.

Q. From 1924 until 1933, t]io date of the sale,

under what sort of arrangement was the property

being mined? [128]

Mr. Winteir: We object, if it was under an

agreement, the agreement is the best evidence; if

it was oral, with such companies, it could not pos-

sibly be oral. I think Counsel is referring to a

written agreement, and the written agreement is

the best evidence.

Mr. McMann: It is preliminary.

The Court: Read the question?

The Reporter: (Repeats the question.)

The Court : I think it is preliminary. On Coun-

sel 's statement I will so hold. Overruled. I don't

expect this to be used as the ultimate proof.

Mr. McMann: No, it is not intended for that,

Your Honor.

Q. You may state.

A. I didn't make the agTcement but my recol-

lection is it was a lease operation.

The Court: Until what time, 1933?

A. 1933, yes that was the date of the sale. The

sale agreement is before Your Honor. It is Ex-
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hibit 1 or 2. Are you able to state from those rec-

ords, Mr. Harlan, the amount of gold taken off

each year, from each one of these claims'?

A. Anticipating this question, I prepared from

our records a statement from which I would need

to quote, of course, because the figures are in fine

ounces gold, which means pure gold and they run

into thousands of decimals.

Mr. Winter: We object to what the records

contain. The records are not in the courtroom,

are they? That isn't the company's records'?

[129]

A. This is from their records, which can be

confirmed by affidavit, if required.

Mr. Winter: We object to it. Your Honor.

Q. Would it be possible, Mr. Harlan, for the

records of the Company to be brought out to Ta-

coma here for the purposes of this lawsuit, do you

think?

Mr. Winter: We will object to that as irrele-

vant, and immaterial.

The Court: The question is whether it is pos-

sible to be brought?

Mr. Winter: It is calling for a conclusion of

this witness.

The Court: You are objecting they don't have

the best evidence? They are certainly entitled to

present to the Court the question of whether or

not it is the best evidence available.

Mr. Winter: If Your Honor please, in that

line, Counsel realizes and Counsel was told at the
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time he told this Court he was going to take the

deposition of this witness in Salt Lake and I pre-

pared to go dowm there and we told him we would

object to that testimony unless we had proof of

the records of the company; not only on that

ground, but on the ground of materiality.

The Court: Are you objecting on the ground

of immateriality?

Mr. Winter: Yes, we do. Your Honor.

The Court: I can't see, Counsel, how this is

material; it seems to me that the issue in this case,

as made by the plaintiff, is what was the differettice

between the cost of these three extra claims and

their sale price in 1933 ; or, what was their reason-

able value in 1913. [130]

Mr. McMann: That is true, Your Honor. Your

Honor, I think, has been somewhat confused about

this matter and if I may, with Your Honor's per-

mission ?

The Court : Sure.

Mr. McMann: (Further argument.) I think it

becomes necessary for us to show what the reason-

able value of all the property sold in 1913—I mean,

in 1933, was in 1913, to show what was the amount

of depletion from that during the intervening years,

in order that that may be deducted from the reason-

able value on March 1st, 1913, to determine whether

or not on the sale of all the properties, there was

a loss or gain. That is the reason I think this evi-

dence is admissible.
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The Court: What have you to say to that, Mr.

Winter?

Mr. Winter: (Further argument.) In any

event, Your Honor, this evidence is not evidence of

what was taken out of the property. Suppose I

had a mine and it was not known that there was

any mineral in there.

(Further argument.)

We object to this as irrelevant and immaterial.

We are concerned with March 1st, 1913, value of

properties or cost, whichever is higher.

(Further argument.)

We have a right to see those records.

The Court: Well, I am satisfied, in any event,

until either the 1913 vahie or the cost of thefee

claims, [131] if they were acquired after 1913,

or their cost if greater than the value of 1913

—

unless that is first put in, this other is wholly

immaterial, I am satisfied of that; whether it will

then become material or not is something we can

determine later. I am satisfied that the case you

read. Counsel, does not make this evidence now
material, nor helpful to the Court.

Mr. McMann : Under the theory the fair market

value of March 1st, 1913, has not been established?

The Court: In any event, I am not ruling after

you do, you can put it on.

Mr. McMann: I am taking this witness some-

what out of turn.
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The Court: I don't mind your having" with-

drawn a witness but this evidence, in any event,

under my view of it, is not now proper and I will

sustain the objection.

Mr. McMami: The Court puts me in this posi-

tion: I expect to offer evidence of what the fair

market value of these claims was on March 1st,

1913; I wanted to get rid of Mr. Harlan first be-

cause he is rather busy, but if the Court is ruling

that, because that hasn't yet been established, or

been sary evidence offered of it, that this is rejected,

I will have to ask Mr. Harlan to w^ait.

The Court: He will have to wait. I want you

to understand. Counsel, I am not ruling because

that hasn't been offered, he can't testify as to this;

1 am ruling, in any event, that having not been

offered, this is not admissible; I don't want any

implication to be I am [132] going to admit it

later.

Mr. McMann: I think I understand your Honor's

position. Will you step down, Mr. Harlan.

The Court : I am not obligating myself at all, on

the future.

Mr. McMann : Will you step down, Mr. Harlan ?

(Witness steps down.)
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called as a witness on behalf of the Plamtiff herein,

being first duly sworn, testified as follows

:

Direct Examination

By Mr. McMann:

Q. State your name?

A. William A. Gilmore.

Q. What is your business, Mr. Gilmore ?

A. Lawyer.

Q. How long have you been engaged in that pro-

fession 1

A. Illinois, 1897, Supreme Court this State 1898,

and Federal Courts afterwards, including the Su-

preme Court of the United States.

Q. Did you ever practice at Nome, Alaska?

A. Yes, I practiced at Nome from the year 1900

to 1917.

Q. Do you know these claims which are in liti-

gation here in this particular case?

A. Very well.

Q. During your experience as a lawyer there,

did you have occasion to handle mining sales and

deals with reference to mines, from time to time?

[133]

A. Yes, including a lot of litigation, I was for

either the plaintiff or the defendant in every min-

ing case in that district, on the Third Beach Line.

Q. Did you, yourself, own any property in the

immediate neighborhood of this particular prop-

erty ?
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A. Yes, No. 4 Holyoke and Crawford Fraction,

it joins the Bessie claim. The Bessie is the pivotal

claim, my claim was directly west and adjoining.

I will point it out. (Indicating- on exhibit.) No. 4

on Holyoke Creek. I am pointing right now to the

Bessie claim, being the pivotal claim; this is No. 4

Holyoke here and the little fraction in red,

alongside of it is the Crawford Fraction.

Q. Those were the two you owned?

A. Yes, No. 4 Holyoke and Crawford Fraction.

Q. And how are they situated with reference to

the claims here, are they contiguous, your claim con-

tiguous to the claims here?

A. Not contiguous to these you describe but in

the vicinity; they lay to the westward of the ones

I owned.

Q. Do you own any mining claims uj) there at

the present time?

A. Yes, I have 3/20 interest in a claim known

as the Bear Cub Claim, it is a patented claim, right

about here (indicating on exhibit) ; this is the Third

Beach Line across here; 3/20ths; the claim lies just

north of this other group; Mr. Hammond's grouj)

has 7/20ths—10/20ths and Carlson 7/20ths, I own

3/20ths—the Carlson estate.

Q. What do you mean when you refer to the

''Third Beach Line"? [134]

A. There are three well known beaches; there is

the Present Beach, where the sea washes against

the shore, at Nome, that is called the Present Beach,
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that is where the miners took out so much gold in

'99. The Second Beach runs north of the town,

possibly a mile or two, that was the Old Beach, 20

or 30 feet below the surface and the Third Beach,

where the claims are, that is where the Sea, in an-

cient times, washed against the momitain, the theory

generally accepted up there, in geology, the gold

came down by glacial action in rivers and streams

and the sea washed against it and scattered it a dis-

tance of ten miles, straight as a cannon shoots, and

the hills came over that, as the centuries went by,

the sea piled up the earth—the Second Beach—the

miners dug down there where the rich gold was

—

the Bessie Claim is about 90 feet below^ the surface.

Q. Do you understand the character of mining,

A^arious kinds of mining?

A. Yes, there are three well known methods in

that country that were pursued: (1) hydraulic min-

ing, water under pressure ; they would shoot the dirt

into the boxes and w^ash it out wdth water shot

through the boxes ; the second method was known as

Drift Mining; that is where they sank holes down

to where the concentrates were and then brought it

out to the surface, and when the snow melted in

the spring, it washed up through the boxes that way

;

the third method is Dredge Mining, which Mr. Har-

lan described.

Q. The character of the operation for which the

ground w^as [135] intended, did that have any bear-

ing on the acreage necessary?

A. Yes, it did.
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Q. Describe what that was?

A. Well, where the miners found the gold con-

centrated, on what was called clay bedrock, some

places it was so rich on some of the claims, they

could take a spoon and till a pan with it. I re-

member one occasion, on the Bessie, about a 2-inch

yellow streak, we just took a spoon, filled a pan,

panned it in a tub of hot w^ater and got $1500.00

worth of gold out of it. I had a similar experience

on the Brown claim, or No. 1—the third experience

I had similar—on Captain Johnson's ground. No. 8

Cooper, I think.

Q. Would the fact gold concentrated on some of

the claims and scattered on others, necessarily in-

dicate that there was less gold on one claim than

another ?

Mr. Winter: I don't believe this witness is quali-

fied to testify to such a conclusion and I don't know

what Counsel is referring to, as to one general claim

or another claim, I think he should be specific as

to the time and place.

The Court: Overruled.

A. No, I don't think that would have any effect;

the concentration was largely due to the action of

the sea against the glacier, where the glacier carried

the gold from some higher ancient mountain, pos-

sibly that was worn down, the general character of

that ground—the Third Beach Line, contains values

from the surface to the bedrock. [136]

Q. In some instances, scattered all through the

ground '?
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A. Yes, some claims richer than others ; like this

Bessie claim and the other two I described.

Q. Are the claims in question here, what you
term the Third Beach Line?

A. The Philadelphia Fraction is north of the

Beach Line and Yellow Jacket and Wonder Creek

claims a little below it; however, as I think, as I

remember, they were all more or less south of the

No. 8 Cooper Claim, Captain Johnson Claim, which

was an exceedingly rich claim. Then they had a

slough-over there, they called it, the miners referred

to it. That meant some of the gold went down to

lower claims below the Third Beach Line.

Q. Did you know, of your own personal knowl-

edge, of the testing of the ground by the Powells

prior to 1913 by means of drilling and other ?

A. (Interrupting) Yes, I knew all four of the

Powell Brothers very intimately. I knew they had

a drill out there drilling and I also had been aboard

their dredge different times. I do know they worked

their ground in the method he said.

Q. How many of the mining yields, with refer-

ence to properties along that Third Beach Line, did

you know of, either know of or handle, Mr. Gilmore,

in your practice as an attorney there ?

Mr. Winter: We will object to his telling how

many he knew of ; it may have been all hearsay. We
will have no objection to his stating how many he

had actual knowledge of, but not from hearsay.

The Court : I will permit you to cross-examine

—
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[137] this is an attempt to qualify the witness and

the witness may answer. What I Avill do with it,

afterwards, is something else again. Objection over-

ruled.

A. Well, at this late date—I have been practicing

outside for twenty-three or twenty-four years—

I

couldn't tax my memory—I know it was a great

many deals—I w^as Greenberg's attorney, who had a

half interest in the Bessie, and I represented him

in an offer to sell it; I represented a great many
other miners there, but, if I were compelled to state

offhand now, I couldn't tell without thinking; I

handled thirty or forty lawsuits on the Third Beach

Line, ten miles in length.

Q. What, Mr. Gilmore, in your opinion, was the

fair market value, March 1st, 1913, of the six min-

ing claims involved in this action? That is, No. 1

Flat Creek, No. 1 Below on Wonder Creek, Discov-

ery on Wonder Creek, Yellow Jacket, Philadelphia

Fraction ?

Mr. Winter: (Interrupting) I object on the

ground this witness is not qualified to answer that

question, it appearing his knowledge was confined

to practicing law and handling deals, handling liti-

gation, possibly, which would not be evidence; it is

not shown he knew of a single sale,—and it is en-

tirely improper and will be no help to the Court.

We object to it as not proper.

The Court: Well, Counsel, at this time, anyway,

I am not going to permit the witness to testify as
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to the value of Discovery, No. 1 Below, Wonder
Creek and Nugget Bench. If you wish to take up

No. 1 Flatcreek, Yellow Jacket and Philadelphia

Fraction, you may. [138] You may question him

as to them.

Mr. McMann: Just for the purj^ose of the rec-

ord, your Honor, I offer to prove by this witness

that the five, or the full number of claims

The Court: (Interrupting) Six.

Mr. McMaim: (Continuing) had a fair

market value on that date of $250,000.00.

The Court: Do you object?

Mr. Winter: Yes, your Honor.

The Court: Sustained.

Mr. McMann : I understand, under the new rules,

an exception is not necessary.

The Court : You may take one. I think they are

not necessary. I will visit no penalty on you, if you

want one noted.

Q. Now, Mr. Gilmore, is there any physical dif-

ference between Discovery on Wonder Creek and

No. 1 Below on Wonder Creek and Nugget Bench on

the one hand and No. 1 Flat Creek, Yellow Jacket

and Philadelphia Fraction on the other?

Mr. Winter: I object to that as incompetent, ir-

relevant and immaterial; it doesn't appear this wit-

ness says he knew what they were doing, never made

test holes, doesn't know what was in them or any-

tliing of that nature.

The Court : I think so. The witness is either able

to testify as to the reasonable market value of No.
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1 Flat Creek, Yellow Jacket and Philadelphia Frac-

tion on March 1st, 1913, or he is not able to, and

if he first testifies he can, then you may ask him

[139] as to what that value was.

Mr. McMann: I don't wish

The Court: (Interrupting) I will sustain the

objection as to the similarity to the others yet. On
cross-examination, it can become very important

—

I am assuming these claims were actually located

and owned by somebody on March 1st, 1913?

Mr. McMann: I think that is before the Court,

already.

The Court: I am not sure it is; I am assuming

it is ; I am not stopping you for that reason.

Mr. Winter: There is no proof; we haven't ad-

mitted the date of acquisition of any claim. We
don't know.

The Court: I, personally, don't believe there is

any evidence that these last three claims have been

acquired by the plaintiff or his predecessor, on

March 1st, 1913, but I am not stopping you on that

ground; if you supply that proof, the testimony

will be admitted.

Mr. McMann: Just to make the record, your

Honor, I offer to prove by the witness there isn't

any material difference between the so-called ad-

mitted claims in our refund claim and the claims

that were included.

The Court: Well, the objection to that testimony,

at this time, will be sustained.
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Q. (By Mr. McMann, continuing-) Mr. Gilmore,

are you able to state, from your experience, both as

an attorney and as the owner of property in the

immediate vicinity of [140] No. 1 on Flatcreek,

Yellow Jacket, Philadelphia Fraction and Nugget

Beach, what the reasonable market value of those

claims was, the fair market value of those claims

were on March 1st, 1913 ?

Mr. Winter: We want the record to show we

object on the ground it doesn't appear that when

these claims were purchased, if they w^ere pur-

chased, when they were acquired and for that rea-

son, may be inmiaterial ; and for the further ground,

that it doesn't appear this witness is qualified to

testify as to any such value, he having stated all he

did, he had been out on the dredge, he had made

no examination of the claims, there is no evidence

showing he made any sales, excepting acting as

Counsel for one Greenberg.

The Court : This is merely to qualify him ; he is

merely stating whether he can or not. The objec-

tion is overruled.

A. Yes, I think I am familiar with the fair mar-

ket value on that date.

Q. Will you state what, in your opinion, was the

fair market value of No. 1 Flatcreek, a half inter-

est in Nugget Bench, the Yellow Jacket and Phila-

delphia Fraction on March 1st, 1913?

Mr. Winter: The same objection heretofore made.

The Court: Overruled.

Mr. Winter: Exception.
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The Court : The witness may testify.

A. I would say, basing it on a 20-acre claim,

that is the size of placer claims in that country,

a minimum of [141] $30,000.00, between 30 and 50,

depending somewhat on its location as to proven

ground in the immediate vicinity.

Mr. McMarni : You may take the witness.

The Court: I don't understand, quite. I will

see if cross-examination develops it.

Cross Examination

By Mr. Winter:

Q. Where are you practicing now, Mr. Gilmore?

A. Seattle.

Q. When did you say you left Alaska ?

A. Well, I left, I practiced in Nome continu-

ously from 1900 up to 1913, then I came out for sev-

eral winters; went back and practiced in the sum-

mer.

Q. When did you come out, in 1913 ?

A. In the fall, on the last boat, in November.

Q. November 1913?

A. Yes, then would go back in June the follow-

ing year and stay to November; my family moved

out to Seattle.

Q. You made annual trips to handle your prac-

tice?

A. Yes, I had an office in Nome, went back every

summer until 1917. I, then, severed my connec-

tions there and continued to practice in Seattle.
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Q. I think you said you owned No. 4 Holyoke,

which is next to the Bessie ? A. Yes.

Q. Next, west to the Bessie?

A. Adjoins, lay west.

Q. Where is No. 3 Holyoke? [142]

A. Just south of that.

Q. Will you indicate on the map, to the Court,

where No. 3 Holyoke is located?

A. (Indicating- on map.) Here is No. 4 Holy-

oke, here is No. 3 Holyoke, No. 2 Holyoke.

Q. Is No. 3 Holyoke on the Third Beach line?

A. (Indicating on map) No, this line is suj)-

posed to indicate the Third Beach line.

Q. That indicates, the dotted line shown on

Plaintiff's exhibit No. 2, indicates the Beach Line,

is that right?

A. Yes. I might state, commencing over here on

Little Creek, that almost continuously straight

across here, over to Dry Creek, every claim that

was on that Third Beach Line—the Third Beach

Line was about a 100 feet line concentrated j^ay,

very productive.

Q. 100 feet wide? A. Yes.

Q. The claim, from experience, showed lesser

concentrates of gold farther away from that Line?

A. Not always; it seemed, Nature, in some

places, deposited gold further down—some claims

on Third Beach Line, were not as rich as others;

in that case, the gold was scattered further down.

Q. How much gold, on a 20-acre claim, was
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necessary to make a reasonable determination of the

gold content of that claim, of the properties, gold

bearing oret

A. I can tell you what the custom is. They gen-

erally put a hole down across the claim, that is the

narrow way, the pay streak runs up and down, put

them down probably 20, 30 feet apart, some places

15, 20, holes go up [143] 100 feet or 2.

Q. How many—to arrive at a definite idea of

how^ much gold was on that claim, gold bearing

gravels—how many holes were necessary to be sunk

on a 20-acre claim?

A. If you were going to drill it for dredging

purposes, I should judge they would put down prob-

ably 100 to 150 holes.

Q. On 20 acre claims'?

A. Yes, that has been to my knowledge, ground

not over 20 to 30 feet deep.

Q. Then, on six claims, that would be six times

100 to 150?

A. Well, if you were going to measure it that

way, but those claims had a different value, they

had a value by reason of their location; the Phila-

delphia Fraction, as I remember it, was just a little

bit north of the Third Beach Line.

Q. (Interrupting) I didn't ask you that, Mr.

Gilmore. You are a lawyer, you know I didn't ask

you that. I asked if it would be necessary to put six

to eight times 100 to 150 holes? A. No.

Q. You don't think it would?
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Mr. McMann: I think the witness should be able

to explain.

A. I don't think it would be, on that ground, I

think they could determine that ground had a mar-

ket value without putting any holes down.

Q. Did you do any mining, yourself, work on

and dredges'? [144]

A. No, but I spent a lot of money—others did

the mining, I was practicing law.

Q. You are not a geologist?

A. I studied geology when in school.

Q. How long ago was that?

A. 40 or 50 years.

Q. You didn't take a degree in geology?

A. I got a degree, Bachelor of Science, that in-

cluded geology.

Q. That included a course in geology?

A. Yes. I am not a geologist. I am an attor-

ney.

Q. All your geology has been practical experi-

ence outside of that schooling?

A. Naturally, I studied and read books on that

country up there in order to determine, if possible,

where pay streaks could be.

Q. Did you handle many claims in this area in

1915?

A. Yes, I think I know the history of every claim

on the Third Beach Line; I had clients ten miles

along that Line.

Q. What was the practice up there, in the sale

of claims, were they sold as cash sales or lease and
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option agreement*?

A. Largely, lease and option, up until Halpin's

Company came in there in 1924. In 1924 he bought

a lot of ground in there and I sold my claim.

Q. Did you buy any claims in 1923 or 1924 on

lease and option agreement from Halpin ?

A. No, I didn't represent him at all; I sold him

my claim, fraction. [145]

Q. Did you represent the Powells up there?

A. I did, for a little while, in 1900 or 1901 ; after

that, they employed many—several attorneys; I

sued him in several lawsuits, fought one in the Cir-

cuit Court on a receivership.

Q. What Company was that, the Nome Dredg-

ing Company?

A. It was the Nome Dredging Company and the

Alaska Dredging Company, and every other com-

pany he had, including himself, personally; I tried

to put the whole works in the hands of a receiver,

but the Circuit Court held against me, that I had

not made the proper showing for a receiver; after-

wards, they paid my clients; that ended the litiga-

tion.

Q. Dredging on that property, from 1908 to 1913,

didn't pay, they were in pretty bad difficulties,

weren't they?

A. I couldn't say as to that; Mr. Powell's dredg-

ing was sort of a pioneering dredging in that coun-

try; you understand a man with a 20-acre claim

couldn't buy a dredge to do dredging; I waited
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until Halpin came alone;- and I got the price I al-

ways wanted for my claim.

Q. When did you sell No. 4*?

A. I sold it to Halpin in 1924 for $60,000.00.

Q. That was on the Third Beach Line ?

A. Yes, the Third Beach ran throTigh the center

of it. Mr. Harlan's Company^ I understand, are

now dredging that claim; they own it and at the

present time, are engaged in mining it.

The Court: Which claim did you sell for

$60,000.00?

A. No. 4 and Crawford Fraction, an acre and a

half in [146] there, I sold for $60,000.00 in 1924.

Q. That was in 1924, however?

A. Yes, but during all the years

Mr. McMann : Let the witness explain.

Mr. Winter: I don't know what he has to ex-

plain.

The Court: I sustain the objection. I think he

testified along that line.

Q. Do you represent Greenberg now?

A. Yes, I think I do; I have represented him

about 30 years.

Q. Greenberg recently sold a claim to the United

States Smelting-Refining Company?

A. Yes, but he got a whole lot less than Halpin

offered him.

Q. He got a lot less?

A. Yes, Halpin made an offer to me and I cabled

to Greenberg in 1924, an offer of $250,000.00, half of
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the Bessie, half of the Roxy, Legal Tender and half

of No. 3 Holyoke.

Q. That was in 1924?

A. He cabled back, he wanted $325,000.00 and I

cabled back and told him I thought he ought to take

it, it was a good price, and he refused to take it and

he held his claims; I understand, I don't know from

my own knowledge, he sold recently to the United

Smelting Company.

Q. You don't know that?

A. Only by hearsay.

Q. The tax litigation as to the profit on the sale

of those, you don't know as to that?

A. I don't know, just from hearsay, I haven't

been to [147] Nome for four years.

Q. Do you know where the Roxy Claim is lo-

cated? A. Very well.

Q. Where is that located, with reference to ?

A. (Interrupting) Joins the Bessie on the

North. I remember, one time, I took Rex Beach's

deposition in regard to stakes on the Roxy Frac-

tion, in a lawsuit.

Q. Did you know the Roxy sold for $5,000.00 in

1912? A. No, I don't know it.

Q. Where is the Legal Tender? Is it ''Legion"

or "Legal"?

A. "Legal". The Legal Tender is a bench claim,

if you know what that is, up from the Creek, ad-

joins the Bessie on the south end, an extension of

the Bessie Claim, to the south; it is marked on
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there. (Indicating exhibit.)

Q. Did you know that in 1911 and 1912 that the

Legal Tender was sold for $15,000,001

A. I don't remember the exact price, but Green-

berg bought it, but of course—well, I don't want to

volunteer what I heard about it at the time.

Q. Did you know No. 3 Holyoke was sold about

the same time?

A. Mr. Grreenberg bought No. 3 Holyoke.

Q. For about the same price as the Legal Ten-

der?

A. I never did hear what the price was.

Q. Most of the deals you testified to, are you

basing on what you heard of sales or what are you

basing your value of $30,000.00 on ?

A. On the fact, nearness to the Third Beach

Line and what they call the slough-over, and my
knowledge there; I don't think a claim on Little

Creek or Dry Creek would [148] be sold by any-

body, miless they were hard up, like a man with

a farm, he would sell the farm because he was

hard up.

Q. You mean, people were holding their claims

with the expectation of getting a favorable lease I

A. Yes, that is why I held mine ; I knew, sooner

or later, some fellow would come in there and buy

the whole coimtry up and I would get my price; I

considered it was money in the bank.

Q. You were holding it as an investment?

A. Yes.



160 E, E. Powell vs.

(Testimony of William A. Gilmore.)

Q. Basing the value on holding the investment,

or got somebody to buy it at that time?

A. No, I figured it was worth that ; I wanted my
price; I knew Hal})in, u]) in that country, 1913,

1914, 1915, 1916 was trying to buy up everybody's

ground; he couldn't buy unless he bought a large

acreage, so he could put a dredge up there.

Q. Did he purchase on a lease and option agree-

ment 1

A. I sold mine on an option, substantial pay-

ment down.

Q. Wliat proportion of the lease and option did

you consider a substantial pa^anent, what percent-

age'?

A. I got $25,000.00 cash and $17,500.00 six

months later and the balance of the $60,000.00, $17,-

500.00 a year later. I might state this : Greenberg

is a very elderly man, he is up in the 80 's now; I

did hear that he sold his ground but I don't know

what price it was.

Q. I understand you say that you never made

any test on the Powell claims, that you have just

been on their dredge? [149]

A. No, I never did a day's mining in that coun-

try, but I have paid for lots of it, hired drillmen,

had an interest in the ditch

Q. (Interrupting) Did you ever hire anybody

to drill Mr. Powell's ground?

A. No, I just knew where it was.

Q. The only thing you knew about its concen-

trates would be hearsay? A. No.
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Q, From your owai knowledge? You didn't do

it, yourself? Be hearsay.

A. I don't think anybody told me anything. I

know the location of his ground. I know it was

valuable, close to other valuable gromid—as certain

gold was in his groimd as the sun rises.

Q. Of course, you say it was dredging ground,

streaked with water, frozen ground?

A. I think partly frozen; No. 4 Holyoke I had

was a thawed claim; the Bessie was frozen ( )

and because it was thawed, the miners couldn't get

down and drift in it.

Q. Yours had to be dredged?

A. Yes, and I didn't have $300,000.00 or $400,-

000.00 to build a dredge to work it, so I sold it.

Q. Do you think it would take $300,000.00 or

$400,000.00 to ])ut a dredge on it to work the

property ?

A. I know the cost of dredges; I am interested

in one now
;
you can get a small dredge, 3 cubic foot

dredge for $125,000.00; if you get one to handle 4,

5, 6 cubic yards of dirt, you have to pay $200,000.00

or [150] $300,000.00 for it and there are dredges

that cost as high as three-quarters of a million

dollars.

Q. Would you say these claims which Counsel

referred to in his hypothetical question—Yellow

Jacket, Philadelphia Fraction and the one down

here (indicating on exhibit), is this the south end

shown on plaintiff's 2? A, Yes.



162 E. E. Powell vs.

(Testimony of William A. Gilmore.)

Q. Would you say those claims are valuable

or more valuable, March 1st, 1913, than the Won-
der or Discovery and Nugget Bench"?

A. Well, if I were to buy them, I would like

to get as near the Third Beach Line as possible,

I would do that.

Q. These claims have less value the farther re-

moved they are from it, Philadelphia Fraction and

Yellow Jacket?

A. Yes, they all contained substantial values,

from the surface down, that had been demon-

strated, time and time again, in that Nome Tundra.

Q. Were they of more or less value, the claims

Counsel referred to?

A. The nearer to Third Beach Line, the better

price you could get.

Q. Which claims were nearer to the Third

Beach Line, claims Comisel asked in his question?

A. Philadelphia Fraction, as I remember it,

was a trifle above the Beach Line and the Yellow

Jacket almost bordered on it and then they ran

down, the Wonder Creek; it was also determined

in that country, the pay went down gulches and

streams, which made them more valuable than up-

lands.

Mr. Winter: That is all. [151]

Redirect Examination

By Mr. McMann:

Q. Mr. Uihnore, do you know whether or not

the purchases made by your client, Mr. Greenberg,
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were purchases to settle adverse claims or whether

they were purchases of the ground?

A. Well, I don't remember the details of it,

it has been so long ag*o, but I know that he bought

the ground; at that time, he was trying to get a

large acreage together and he, being of that Na-

tionality, liked to drive a bargain, got them as

cheap as he could; I don't remember all the cir-

cumstances about it; I wouldn't want to guess at it.

Mr. McMann: I think that is all.

(Witness excused.)

JAMES F. HALPIN,
called as a witness on behalf of the Plaintiff here-

in, being first duly sworn, testified as follows:

Direct Examination

By Mr. McMann:

Q. State your name, Mr. Halpin?

A. James F. Halpin.

Q. Where do you reside?

A. At present. New York City.

Q. And, Mr. Halpin, do you know the mining

claims involved in this litigation? No. 1 Flatcreek,

Nugget Bench and No. 1 Below, Yellow Jacket,

Philadelphia Fraction ?

A. I do, in a general way, because I, possibly,

wouldn't [152] be able to identify the claims from
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the corner stakes; I knew the whole section, gen-

erally, because it is mostly of the same content;

there is only an imaginary line covering all of it,

as made by the locations; it is not like a quartz

mine.

Q. What is your business, Mr. Halpin?

A. Well, originally, I was a farmer.

Q. What have you graduated into?

A. Well, I put considerable money in Alaska,

through men who came to New York in the early

days, from 1901 up to about 1910, and then the

very substantial proposition came to me to see if

1 could handle it with someone who was very in-

telligent, so I approached Mr. John Hayes Ham-

mond and I mterested him.

Q. When did you tirst go to this area up here

in Nome? A. In 1913.

Q. And what was your purpose in going there?

A. I was commissioned by Mr. Hammond to go

into that country to see if I could secure dredg-

ing units.

Q. Who was Mr. Hammond?
A. He was a very noted mining engineer.

Q. Operator of any mining company?

A. He?

Q. Yes?

A. He had been associated, in previous years,

with Cecil Rhodes, in South America; he w^as the

engineer with Cecil Rhodes down in South Africa;

also associated with the Yuba Gold in California,

with Evans and also William P. Hammond.
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Q. You say you had been commissioned by him

to go to that [153] area for the purpose of getting

dredging units? A, Yes, in 1913.

Q. Will you explain to the Court what you

mean by "dredging units"?'

A. Well, a unit has to be sufficiently large and

got to be taken into account the cost of the dredge

capable of handling that depth of ground, plus

other expenses, together with some type of a power

plant—if power wasn't available, through some

general agency. So, in contemplating a unit, you

had to get enough ground all in one contiguous

line or sj^ot or circle, so that you could have a

practical operation without interfering with some-

one else. There are general factors that you have

to take into account in gathering together what

we would need in that country as a good, substan-

tial working unit to make it commercially valu-

able.

Q. In 1913, in the course of your employment,

did you attempt to buy claims in the particular

area where these claims, the names of which I have

read to you, were located?

Mr. Winter: I object to that as irrelevant and

immaterial.

The Court: Overruled.

A. Yes, one of the first men I approached was

Mr. Powell.

Q. In your endeavors to get what you have

called the ''dredging unit" did you learn of the
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asking price, generally, of mines up in that loca-

tion, or mining claims?

Mr. Winter: I object to that as irrelevant and

immaterial. The asking price is no evidence of

[154] market value, is what one, not forced to sell,

will be paid by one not forced to buy.

The Court: It might be. I won't consider the

asking price evidence, but, in seeking to qualify

Mr. Halpin, they are entitled to ask him if he did

learn the asking price and are entitled to ask if

he did learn the selling price later; what I do with

it, becomes something to be subsequently deter-

mined. The objection is overrulued.

Mr. Winter: Note an exception.

A. Well, there were in Mr. Hammond's office,

many records w^hich had been made by engineers,

who had visited Nome, the Nome area, and other

parts of the Seward Peninsula from 1900 on, avail-

able to me, records of production which had been

made from back records at Nome
Mr. Winter: (Interrupting.) I object to that,

it doesn't appear this witness knows who made

them, he didn't make theim; he testified he had

some papers that might have been in an office.

The Court: Well, he may testify to that now
and when the question comes to what those papers

said, then your objection will be proj)er.

Mr. Winter: He is saying what they had, he

is saying about production records.

The Court: Overruled.
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A. From all these reports and records, I had

formed a substantial idea as to what I might find

when I arrived in the country and I immediately

inquired around and one of the first things which

was put in my hands was a [155] drill sheet made

by Mr. Greenberg on his ground, and I talked

with miners who had worked in those underground

workings from early days; it was from those men

I got a very fine concrete knowledge as to what

the general value of that whole situation—the Third

Beach Line and for a distance of 2,000 feet below

it—those men could really tell me something very

valuable,

Mr. Winter: It is entirely a conclusion of the

witness what those men could tell him; hearsay.

The Court: I will sustain the objection; it was

volunteered, not responsive to any question.

Q. Did you learn, in attempting to collect these

units of the asking price of the various owners

along in this particular neighborhood'?

The Court: And this can be answered yes or

no, Mr. Halpin.

A. Yes, I did.

Q. Did you learn of any actual sales or ])ur-

chases during that period?

A. Not the immediate period, I did not.

Q. You were in the market to buy, if I under-

stand it correctly?

A. I was in the market provided I could get

a substantial amount of ground and then add to it.
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Q. Aiid, were you able at that time, that is in

1913, to get a substantial area which would justify

you in going ahead?

Mr. Winter: We object to that as being irrele-

vant, immaterial, not proper direct examination

j

I don't see how it could help but just prejudice

the [156] defendant, calling for a conclusion.

The Court: This is preliminary, in an attempt

to qualify. Read the question.

The Reporter: (Repeats the question.)

The Court: Answer yes or no.

A. No.

Q. What was the reason for that failure, Mr.

Halpin %

Mr. Winter: That is calling for a conclusion,

we object to it.

The Court: I realize that. The objection is

overruled.

A. Well, to establish a unit, you have to start

with something of some type of acreage, from one

company or one owner and then build on it. May
I explain the method that we used to take?

The Court: You have been asked, Mr. Halpin,

as to why you couldn't get a unit or units on your

1913 visit. Now, I am going to permit that, if it

is briefly done.

A. Because what I desired, from the standpoint

of what 1 considered valuable, the people who I

approached, didn't desire to do business with me,

for some reason, I don't know.
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Q. Will you explain to the Court (I think you

have) from your experience at that time, did you,

or do you think, in your opinion, that you were

able to form an opinion as to the fair market value

of these particular mines on March 1st of 1913 ?

By "a fair market value,'' I mean that price which

a seller who didn't have to sell would take and

that price, which a purchaser who didn't [157]

have to purchase but desired to purchase, would

give.

The Court: The answer may be yes or no?

A. Yes.

Q. Will you state what, in your opinion, was

such fair market value on that date of March 1st,

1913?

Mr. Winter: We make the same objection made

to similar questions asked; otherwise, I will re^

state irrelevant, immaterial, not proper direct

examination; it doesn't appear this witness is quali-

fied to answ^er that question; the most he has testi-

fied to is he went up there to get acreage and wasn't

able to get any.

The Court: I am familiar with the testimony

of the witness. The objection is sustained.

Mr. McMami: On the ground the witness hasii't

qualified himself, Your Honor?

The Court: That is the reason. I don't think

he is qualified as to the value at that date.

Q. Mr. Halpm, did you thereafter succeed in
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getting together a unit, dredging imit, such as you

were commissioned to gef? A. I did.

Q. About when was that? A. In 1920.

Q. Do you know whether or not, other than the

Powell group, there were any dredging units col-

lected in that neighborhood during that period, any

others besides the Pow^ell group, from 1913 to 1920,

and whenever it was you collected yours?

A. There were two operators in that field dur-

ing that [158] period, one Avas Mr. Powell, the

other was Andy Anderson, on Snake River, right

in the town of Nome.

Q. Other than those two, were any of those

dredging units collected together?

A. Not at that time.

Q. Yours was the third in that particular area,

I take it, Mr. Halpin ?

The Court: (Interrupting) Just a minute. An-

swer the question.

A. I think I was the third, rather, I am quite

certain I was the third, got together sufficient

ground for dredging.

Q. Had you been endeavoring to do this con-

tinuously during the period from 1913 and the date

when you finally got this collected ?

Mr. Winter: I object to that as irrelevant, and

immaterial—so far removed, I don't see the mater-

iality.

The Court: I don't know that it is helpful to

the plaintiff or the Court, but I can't see where it
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is harmful to the Government. I will overrule the

objection.

A. When the War broke out, and before, even

before we got into the War, World War, there

wasn't much of a desire for gold jDroperties, so,

therefore, I did not attempt, during that period to

try and form another unit, but after the War was

finished, I did.

Q. And you were engaged, I take it, from the

time the War ended until you finally collected your

Unit, in attempting to get the miit together? [159]

A. Yes.

Q. Was there any substantial difference in the

asking or selling price of mines in that vicinity in

the year, 1913 and in the year 1919, and subsequent

years after the war I

Mr. Winter: The witness says he didn't know

of any selling prices in 1913—how could he know?

The Court: I will sustain the objection.

Q. Will you state, Mr. Halpin, what, in your

opinion, these mining claims were worth in the year

1920, when you finally succeeded in getting together

your irnif?

Mr. Winter: I object to that as irrelevant and

immaterial.

The Court : Objection sustained.

Mr. McMann : You may take the witness.

Mr. Winter : No cross-examination.

(Witness excused)
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Mr. Winter: Is this all of the ''extraordinary'

witnesses ?

Mr. McMann: Yes.

(Witness excused.)

E. E. POWELL
the plaintiff herein, resumes the stand.

Direct Examination

(Continued)

By Mr. McMann

:

Q. Mr. Powell, I think you testified that the

Alaska Dredgino: Company became the owner of

these partciular claims in question, am I correct

in that? A. Yes. [160]

Q. When were those mining claims acquired?

Mr. Winter: What claims are you referring to,

Mr. McMann, the six mining claims that are in-

volved ?

Mr. McMann: Well, Discovery, Wonder, No. 1

Below and Nugget Bench.

Mr. Winter: (Interrupting) What was the first

one?

The Court: Discovery, Wonder No. 1 Below and

Nugget Bench.

A. The contract for their purchase was made in

1901 and the others ranged along for the next

couple of years. I couldn't tell vou the exact dates.

I would sav, within the next vear, or two vears,
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we ^sfot the balance of the claims, contracts for por-

tions of them in sone instances, because all of the

owners were not there, but we g'ot interests in them

and finally cleaned them u]) and got the titles

straightened out over a period of years ranging

perhaps \\\) to 1910 or 1911 or 1912.

Q. I think there was a small interest in one of

these claims that you acquired after 1913, is that

correct ?

A. I don't think so, I don't remember of any in-

terest we didn't owtl prior to that; that might be;

I think they were all patented prior to that.

Q. Did you acquire an interest in the Phila-

delphia Fraction after 1913?

A. I don't remember that we did; we might

have.

Q. Now, Mr. Powell, you testified that a dredge

was being operated there under your supervision.

What kind of dredge was thaf? In what condition

was it?

A. It was a secondhand dredge we brought over

from the [161]) Nome River, owned by some

Philadelphia interests.

Q. Was it an efficient machine?

A. No, it was not.

Q. What was done to remedy that situation, or

was being done March 1st, 1913?

A. Well, we were trying to arrange to bring

in a bucket line which we needed on that thing;
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it was an old-fashioned type of bucket line and it

was very weak and we needed a new one.

Q. Was there any other dredge in construction

at that time?

A. Yes, we were using what money we were

making out of that, buildmg the other dredge.

Q, When you say 'Sve," who do you refer to,

the Alaska Dredging Company or the Wonder

Dredging Company?

A. Wonder Dredging Company.

Q. Were the proceeds of your mining opera-

tions with that dredge applied to the building of a

new dredge, to the exclusion of the payment of

your royalties, due under the contract to the

Alaska Dredging Company? A. Yes.

Q. Have you some photographs here of the old

dredge that you had in operation there in 1912?

A. I have, of all the operations up to 1916.

Q. And some photographs of the dredge which

you were in the course of completing at that time?

A. Yes.

Q, Was there any difference, Mr. Powell, be-

tween the claims known as Discovery on Wonder

Creek, and No. 1 on Wonder Creek and a half in-

terest in Nugget Bench, [162] and the claim on the

other hand. No. 1 Flat Creek, half interest in Nug-

get Bench and Yellow Jacket and Philadelphia

Fraction, except as they lay closer or further from

the Third Beach Line?
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Mr. Winter: I don't understand what Counsel

means, ''was there any difference"? If he is asking

for market values, we ought to have dates, and if

he is asking for values, we want to object.

The Court: You mtiy amplify the question to

show what you are referring to—-difference^ in

what ?

Q. I should have said, difference in gold content

of the claims?

Mr. Winter: I object to that, it doesn't appear

this witness knows what the gold content was : there

was some evidence to that effect.

The Court: Overruled.

A. What is the Question?

The Reporter: (Repeats the question.)

A. I would say there is a difference in each

claim as regards the gold content; they don't all

contain the same.

Q. Will you speak louder.

A. There is a difference between them, a claim

or any acre of groimd, as regards the amoimt of

gold it contains; but, relatively, as a piece of

groujid, the gromid as it was shown at that time

was richer to the north than farther to the south,

as there was more of a settling pond down there,

silts and clays, so forth, more level groimd down to

enrichments—there is some similarity of the ground

—some ground is richer than [163] others, don't

all run the same, if vou eet down in the ground.

Q. ^ow, what, in your opinion, Mr. Powell, was
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the fair market value, having regard to the facts

as you have testified to them, here—I will withdraw

that question for a moment. From your tests and

from the test holes that you put down with this

machine that you spoke of, from the shafts that

were made there, or from the dredging operations

you had conducted there, prior to March 1st, 1913,

were you able to state, as of March 1st, 1913 what

the average per yard of gold content was in those

particular claims, that is, all six of those claims?

The Court : You may answer that yes or no.

A. Yes.

Q. Will you state what that was?

Mr. Winter: We object to it, it doesn't appear

this witness took all the gold out; and he couldn't

possibly know, except by records, and if from the

records, we want them produced.

The Court: I will sustain the objection as to

what it was.

Mr. McMann: We offer to prove by the witness,

Your Honor, that from the testholes sunk, tlie

shafts sunk, the dredging operations conducted and

shown, that the average gold content on the six

claims would be approximately 39^ per yard.

The Court: If you want to segregate the claims,

first take those that were not involved in this con-

tract of June of 1908. I will then allow Counsel

to [164] object and we will rule on those separately

at that time ; as you have given it now, I will sustain

the objection.

Q. Can you state, Mr. Powell, from your tests
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made prior to March 1, 1913, what those tests showed

as to the gold content in No. 1 Flat Creek, one-half

interest of Nugget Bench, Yellow Jacket and Phila-

delphia Fraction? You can answer that yes or no.

The Court: That was in 1913?

Q. Prior to 1913, yes. Your Honor.

A. Yes.

Q. Will you state, Mr. Powell, what your tests

have shown with reference to the gold content per

yard in those particular claims which I last men-

tioned, namely. No. 1 Flat Creek, one-half interest

of Nugget Bench, Yellow Jacket and Philadelphia

Fraction ?

Mr. "Winter: May I question the witness?

The Court: You may.

Cross Examination

By Mr. Winter:

Q. Did you sink any shafts on those, shaft

holes, on those claims during that time, prior to

1913, yourself, personally?

A. No, sir—oh, I think we did, yes, we did sink

some, one or two, but practically none to what was

smik on the groimd.

Q. Who sunk it?

A. People who had leases on the ground.

Q. And you don't know, of your owtl knowledge,

except what [165] they told you from the leases, is

that right ?

A. If we have any doubt they are telling the

truth or not, we go out and pan it.
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Mr. Winter: We object to the question. It

doesn't appear this witness sunk any drillholes or

knows, except from hearsay, what they could check

up on, he says.

The Court: Well, that is a matter of evidence,

how convincing it is or how much it is worth, is

for me to determine later. The objection is over-

ruled.

Mr. Winter: Exception.

Q. Will you state, Mr. Powell—read the ques-

tion.

The Reporter: (Repeats question Line 12, Page

67.)

Q. Will you state, Mr. Powell, what your tests

have shown with reference to the gold content per

yard on the following claims prior to March 1st,

1913: No. 1 Flat Creek, half interest in Nugget

Bench, Yellow Jacket and Philadelphia Fraction?

Mr. Winter: The same objection to the amended

question.

The Court: Just a minute, I may have misled

Counsel a bit. I think the objection is sustainable,

if you are confining it to the tests he made before

1913 ; if you Avish to ask him from the tests in pan-

ning that he did there, what the gold content was in

1913, you may, even though he didn't ascertain it

until 1914.

Mr. McMann: I don't hardly believe I under-

stand you? [166]

The Court : Well, I say this, this witness said they

sunk a testhole or two on these claims before 1913,
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certainly he can't tell us per yard what the gold

content was of those claims, according- to the tests

he made before 1913, because he didn't make them.

Now, he savs that he panned the claims later to

verify production reports of those leased claims

and from that and such drilling: as they did before,

he knows what the gold content was per yard in

1913—he may state that.

Mr. McMann: I believe I will go back. Your

Honor thought what has been proven, is so different

from my own.

The Court: You may ask him.

Q. Mr. Powell, how many tests, testholes had

you put down on this particular property, the four

claims that we have called the ''omitted claims" in

this case?

Mr. Winter: You mean "you"? Mr. Powell has

been saying "we" when he meant the wonder

Dredging Company, "we" when he meant the

Alaska Dredging Company. I don't know who

"you" is referring to, do you mean Mr. Powell?

Q. Under Mr. Powell's supervision?

A. Under my supervision and directed by me,

or under my permission, means, as I stated a little

while ago, some 70 or 80 to 100 holes, I haven't the

records, thev went with the property, but I would

say, conservatively, over this area that we have, no

question, there must have been around the 80 holes,

not all of them did we drill; we had the records,

they were drilling for us prior to 1913—1913 or
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1912 and there was, perhaps, [167] as I stated 10 to

20 shafts to bedrock, maybe more, some was there,

over all that gromid in there.

Q. Now, from those tests

—

%

The Court: (Interrupting) I want to ask the

witness a question now: were these 70 or 80 holes

before 1913 in the Flat Creek, half interest in the

Nugget Bench, Yellow Jacket, Philadelphia Frac-

tion, or were they in those claims described in tlie

contract of 1908?

A. They were in a portion of all these claims.

The Court: I am interested in what the holes

were in this omitted property before 19131

A. The omitted property had been drilled to

a greater or less extent. If you wish, I can make

estimates, how much, I am not certain of each

hole.

The Court: You may make estimates.

A. I would say, of this area, it contained per-

haps 20 percent, or 15 to 20 percent of the gross

holes; we were contemplating adding to that, and

we did get some more groimd which wasn't turned

in to the Company but later on was marketed with

that and we were drilling over in that area, too.

Q. By virtue of making those particular tests

on these particular claims, which the Court has

asked you, had you formed an estimate of the

amount of gold per yard reclaimable by dredging

operations on these particular claims? A. Yes.

Mr. Winter: The same objection.
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The Court: Overruled. [168]

A. Yes.

Q. Will vou state what the estimate was that

you had formed at that time, of the value per yard

that was reclaimable by dredging operations on

these particular claims?

A. From 18 to 60 cents a yard is the way it

ran.

Q. Wliat, Mr. Powell, in your opinion, having

regard for the fact that you had made these tests,

which you have testified to, and had done the

dredging, I think you said you did a little bit of

dredging on Nugget*—

?

A. (Interrupting) What is that?

Q. Did you do some dredging on Nugget Bench ?

Mr. Winter: Who do you mean, ''you"?

Q. Your company?

The Court: Identify it.

Q. Did the Wonder Dredging (^ompany, prior

to 1913, do any dredging on Nugget Bench?

A. It did not.

Q. Well, having regard for the tests that you

have made, as to the gold content of the ground in

No. 1 Flat Creek, half interest in Nugget Bench,

Yellow Jacket and Philadely)hia Fraction and the

other considerations, the fact that you were pro-

viding for a derdge and providing for the power to

operate it, and that you had exj)erimented to the

point where you found it feasible to thaw the

ground by water, \vhat in your opinion, having
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regard for those facts, were those particular claims,

namely, No. 1 Flat Creek, the half interest in Nug-

get Bench, the Yellow Jacket and Philadelphia

Fraction, worth, on March 1st, 1913, [169] using

that word '^ worth" as being that price which a

buyer who did not have to buy, but willing to buy,

would pay to a seller who did not have to sell,

would take for the property?

Mr. Winter: Did you ask if he had an opinion

or asking for his opinion?

Mr. McMann : I am asking for his opinion.

Mr. A¥inter: I object to it. Counsel has put a lot

of things in that, not market value. If he spent a

couple hundred thousand dollars for a dredge, and

what he vrould take for it, woiddn't help the Court

one bit.

The Court : I think so. I think you may ask this

witness questions to qualify him to give value, and

you may explain what you mean by market value

and then I will rule. You have many elements that

you have expressed there that, I agree with Coun-

sel, are not proper. The objection is sustained to

the series of questions put.

Mr. McMann: In regard to that complex ques-

tion, I take it?

The Court: I do.

Q, Will you state, Mr. Powell, what, in your

opinion, the fair market value of those claims on

March 1st, 1913, was?
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Mr. Winter: I object to it. It doesn't appear the

witness is qualified to answer it. He didn't own

them they were owned by a Company.

The Court: His entire testimony would qualify

him to express an opinion; it might not be [170]

convincing:. The objection is overruled.

Mr. Winter : Is the question as to all the claims %

Mr. McMann: No, just those omitted claims.

A. The three claims we estimated to contain ap-

proximately a million and a quarter dollars.

Mr. Winter: I object to it and ask that it be

stricken.

The Court: Stricken, not responsive.

Q. What was the market value?

A. Excuse me?

Q. Explain that?

A. Based on that, we asked for those claims

$40,000.00, $50,000.00 a claim, that is what they

sold for when we sold them. Each time, the contract

to deliver them, each

—

Mr. Winter: (Interrupting:) If Your Honor

please ?

The Court: That is stricken ao:ain as not respons-

ive.

Q. What, in your opinion. Mr. Pov.ell, would a

buyer, who did not have to buy those claiuis but was

willing to buy them, be willing to pay for them

and what would a seller who didn't have to sell,

but willing to sell, be willing to take for them, on

March 1st, 1913?

A. $40,000.00, that is apiece, I mean, each.
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Mr. McMann: You may cross-examine.

Mr. Winter: I don't want to stai't my cross-

examination if you want to ask any other questions'?

[171]

The Court: He says he has finished-

Mr. Winter: I will object to him calling him for

any other purpose, if he has finished with him.

Mr. McMaim: I think that will be up to the

Court.

The Court: He may notify you he is going to

object.

Mr. Winter: I want the Court to understand I

will rely upon my rights. The Court may have a

recess for five minutes and let him confer; I don't

want to rush him in it, but I want to be sure they

have finished with this witness before I proceed.

Mr. McMann: Will Your Honor give us a five-

minute recess?

The Court: Yes.

(Short recess)

Mr. McMann: May it i:>lease the Court, I re-

member we didn't prove the witness paid the tax.

E. E. POWELL,

resumes the stand.

Direct Examination

(cont'd)

By Mr. McMann:

Q. Mr. Powell, was the property, covered by the

sale to the Hammond interests, in the contract of
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1933, which is in evidence, did that cover all the

remaining property owned by the Alaska Dredging

Company % A. Yes.

Q. And, after that sale had been made, what, if

anything, was done with the Alaska Dredging Com-
pany? [172] A. We liquidated it.

Q. Was it dissolved in a Court proceeding?

A. Yes.

Q. When was the final dissolution entered, Mr.

Powell, if you remember?

A. I don't remember whether that was Olympia

or Seattle.

Q. I say when?

A. I don't remember the date.

The Court: It is alleged here, and admitted,

during the year 1935, the corporation was volun-

tarily dissolved, the plaintiff acted as the liqui-

dating trustee—it is alleged and admitted.

Mr. McMann: Then that will be sufficient.

The Court: I am not saying you are proving

all that is necessary, but on that, it is admitted.

Q. What was done with the funds received from

the sale and liquidation of the assets of the Com-

pany? A. They were all distributed.

Q. To the stockholders? A. Yes.

Q. Who paid these particular taxes that are in-

volved here in this litigation ?

Mr. Winter: That is not proper direct examina-

tion; the statement of this witness w^ouldn't prove

payment ; there is a record of payment.
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The Court : Overruled.

A. I did.

Q. Showing you a letter dated April 24, 1936,

and marked plaintiff's exhibit for identification,

No. 5, did you receive that letter in the ordinary

course? [173] A. Yes.

Mr. McMami: I will offer this in evidence.

Mr. Winter: No objection.

The Court: Exhibit No. 5 admitted.

Plaintiff's exhibit No. 5, the letter last above

referred to, admitted in evidence.

PLAINTIFF'S EXHIBIT No. 5

Treasury Department

Internal Revenue Service

Tacoma, Wash.

April 14, 1936

Office of the Collector

District of Washington

In replying refer to

Alaska Dredging Company

Mr. E. E. Powell

9300 Purcell Avenue

Seattle, Washington

Gentlemen

:

This will acknowledge receipt of your check for

$2759.50 from E. E. Powell, given yesterday by Mr.

Powell to Deputy Collectors Baxter and Butcher, to
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apply on the assessment for 1933 income tax against

Alaska Dredging Company. It is noted that this

payment of $2759.50 is being made by Mr. E. E.

Powell in order to avoid transferee assessments. It

is also noted that this payment has been figured so

as to cover the portion of the tax against the

Alaska Dredging Company in the proportion which

the 148,500 shares of capital stock, owned by F. S.

Powell, J. E. Powell, O. M. Powell and E. E.

Powell, bears to the total of 200,000 shares of the

capital stock.

As you were informed by Deputy Butcher, this

office will make reasonable endeavor to collect the

balance of the tax and interest from the other stock-

holders. However, as you have also been informed,

this check is accepted as a x:)ayment on account of

the tax assessed against Alaska Dredging Company,

and in the event the balance of the tax is not paid

by the other stockholders the Powells, as trans-

ferees, will be liable for the balance unpaid.

It is also noted in your letter that you make some

reference to a claim for refund. You are advised

that this office at this time has nothing whatever to

do with any claim which the corporation or any of

the stockholders might wish to make for refund of

moneys paid on account of this assessment, and that

this payment of $2759.50 on account of the tax as-

sessed against Alaska Dredging Company is ac-

cepted without reference or understanding as to
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any claim for refund which might hereafter be

made.

Respectfully,

ALEX. McK. YIERHUS
Collector

by THOR W. HENRICKSEN
Assistant to the Collector

CLB :ED

[Endorsed]: No. 47. Plaintiff's Exhibit 1. Adm.
1-18-40.

Mr. McMann: I wiU read it to Your Honor. I

think it has a bearing on this proposition.

The Court: If you will let me look at it, it will

be lots quicker and lots more satisfactory.

Mr. McMarni: (Hands exhibit to the Court.)

Mr. Winter: What is the date of that letter?

The Court: April 14, 1936.

Q. I show you a letter, Mr. Powell, dated April

10, 1936.

The Court: What exhibit is that?

Q. (Continuing) Marked Plaintiff's exhibit No.

6 for identification and ask you if you received that

in the ordinary course of business? A. Yes.

Mr. McMann : I will olfer it.

Mr. Winter: No objection.

The Court: Admitted.

Plaintiil''s exhibit No. 6, the letter just re-

ferred to, admitted in evidence.
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PLAINTIFF'S EXHIBIT No. 6

Treasury Department

Washington

Apr. 10, 1936

Office of

Commissioner of Internal Revenue

Address reply to

Commissioner of Internal Revenue

and refer to

IT :AR :E-3

JAH
Mr. E. E. Powell,

9300 Purcell Avenue,

Seattle, Washington.

Sir:

Further reference is made to your letter dated

February 28, 1936 relative to your income and ex-

cess-profits tax liabilities for the year 1933, as a

transferee of the assets of the Alaska Dredging

Company, Seattle, Washington, as set forth in a

letter to you from this office under date of February

17, 1936.

You state that the Alaska Dredging Company has

been dissolved and its property disposed of, and

that there is no official of the former corporation

left with which to deal, or treasury from which to

pay the proposed tax.

You refer to the prior offer of settlement made

whereby you and three of your brothers agreed to

pay your pro rata shares of the proposed tax and
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state that it is your "desire to eliminate trouble

and contest by coming to an agreement as per agree-

ment originally submitted."

In connection with your offier of settlement on a

pro rata share basis, you are advised that by rea-

son of the trust fund doctrine and also under the

statutory provisions in various states, and trans-

ferees of the property or assets of an insolvent or

dissolved corporation are each ordinarily liable for

the accrued and unpaid taxes of the transferor to at

least the value of the property or assets received by

such transferee.

Information on file indicates that all of the for-

mer stockholders of the Alaska Dredging Company

to whom preliminary letters have been issued re-

ceived in liquidation assets of a value greater than

the proposed additional tax, and are each liable for

the unpaid tax in a proceeding under section 311

of the Revenue Act of 1932.

See also the decision of the Supreme Court of

the United States on the appeal of Annie G.

Phillips, et al Ct. D. 350, published in Cumulative

Bulletin X-1, page 264, wherein it is held that a

transferee of property of a taxpayer is severally

liable for the tax imposed upon the taxpayer to the

extent of the assets received.

You are further advised that in transferee cases

where there are two or more persons liable for the

unpaid tax of the transferor it is the policy of the

Bureau ordinarily to proceed against each for the
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entire tax. However, when the amount of the tax

liability has been paid by any of the transferees the

assessment made against the others will be eliminated

and abated without collection.

The right of recoujjment or contribution is a mat-

ter between the transferees themselves.

Respectfully,

CHAS. T. RUSSELL,
Deputy Commissioner.

By H. B. ROBINSON,
Head of Division.

[Endorsed]: No. 47. Plaintiff's Exhibit 6. Adm.
1-18-40.

Mr. McMann: (Hands Plaintiff's exhibit No. 6

to the Court.) [174]

Q. At the time that you paid these various sums

that are involved in this suit, Mr. Powell, did you

receive receipts for the money paid ?

A. I believe I did, yes.

Q. Handing you those three receipts nailed to-

gether and marked Plaintiff's exhibit No. 7, I will

ask you if those are the receipts that you received?

A. Yes.

Mr. McMann : I offer these in evidence.

Mr. Winter: I have no objection.

The Court: Admitted.

Plaintiff's exhibit No. 7, the receipts just re-

ferred to, admitted in evidence.
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PLAINTIFF'S EXHIBIT No. 7

DEPUTY COLLECTOR'S RECEIPT
FOR TAXES

No. 43402

Original

Seattle, Wash.

April 13th, 1936

Received of E. E. Powell, 9300 Purcell Ave., the

sum of $2759.50 to be forwarded to the Collector of

Internal Revenue of the District of

Washington to cover add'l 1933 Income tax due for

Alaska Dredging Co., W/D 36-268 in the amount of

$2759.50 and P/P.

JOHN E. BAXTER,
Deputy Collector.

Check—1st Nat'l Bk.

DEPUTY COLLECTOR'S RECEIPT
FOR TAXES

No. 43446

Original

Seattle, Wash.,

July 10th, 1936.

Received of E. E. Powell (Alaska Dredging Co.),

9300 Purcell Ave., the sum of $414.77 to be for-

warded to the Collector of Internal Revenue of the

District of Washington to cover add'l 1933 In-
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come tax due for W/D #36268 in the amount of

$414.77 and P/P.

Paying pro rata sh of Angell Sartorio.

JOHN E. BAXTER,
Deputy Collector.

Check.

DEPUTY COLLECTOR'S RECEIPT
FOR TAXES

No. 43454

Original

Seattle, Wash.,

Aug. 15, 1936.

Received of Alaska Dredging Co., c/o E. E. Pow-

ell, 9300 Purcell Ave., the sum of $560.35 to be for-

w^arded to the Collector of Internal Revenue of the

District of Washington to cover add'l

1933 Income tax due for W/D #36268 m the

amount of $560.35 and

Final payment check of E. E. Powell #74.

JOHN E. BAXTER,
Deputy Collector.

[Endorsed]: No. 47 Plaintife Exhibit 7. Adm.

1-18-40.

Q. Mr. Powell, was the money which was used

to pay these taxes, your money?

A. Yes.
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Q. At the time the corporation's fimds were

distributed to its stockholders, what amount did

you receive as your distributive share?

A. Some $8,000.00 I believe.

Q. It was more than the amoimt of the tax in-

volved in this case? A. Yes.

Q. This corporation, which is mentioned in these

communications, was the same corporation, the

Alaska Dredging Company, that had been, prior to

that time, dissolved, as you have testified?

A. Yes.

Q. And was the owner of these claims prior to

March 1st, [175] 1913, at all times subsequent, down

to that date ? A. Yes.

Q. Mr. Powell, was the cost price of these mines

more than the fair market value that you have testi-

fied to on March 1, 1913, or less?

Mr. Winter : If the Court please, if there is some

record of cost, we want to have it.

The Court : You may ask, first, if he has the rec-

ords of the costs.

Q. Mr. Powell, when these claims were first ac-

quired, how were they acquired?

A. Well, usually by purchasing

—

Q. (Interrupting) In whose names were they

acquired ?

A. Sometimes in mine, sometimes in the Com-

pany; we had to patent them or prepare them for

patent, oftentimes I sued my own name in buying

for the Company.
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Q. Were some of the claims acquired by you,

personally, before tli^ corporation was incorpo-

rated ?

A. One was, yes, possibly two were acquired that

year we incorporated, I think it was.

Q. And how was the stock of the corporation,

W'hen it was formed, paid for, if you recollect*?

A. By turning- in the claim.

Mr. Winte]': I think the record of the corpora-

tion is the best evidence of that.

Tlie Court : Well, I think this, largely, is im-

material, not understanding now the plaintiff wants

to amend his complaint by alleging that the cost

was greater than

—

Mr. McMann: (Interrupting) No, it just [176]

occurred to me, Counsel may attempt to argue to

the Court we haven't established a basis for taking

the fair market value.

The Court: The fair market value was a certain

amount on March 1st, 1913, and if your evidence

establishes that, the evidence of what the cost is

before, is mostly environment, unless you are at-

tem])ting to show that cost was greater than thaf?

Mr. McMaim: No, I am not. Your Honor, it is

just' the contrary.

Mr. Winter: I will sti]mlate it did not cost them

much.

Mr. McMann : We will be glad to have a stipula-

tion.
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Mr. Winter: Even those claims purchased after

1913 didn't cost them much.

Mr. McMann : You may take the witness.

Mr. Winter: I am ^oing to call Counsel's atten-

tion, I am going to give fair warning, if you have

finished with this witness—

?

The Court: (Interrupting) Let me make a state-

ment. It is important, of course, that the plaintiff

finishes with the witness because if the plaintiff

hasn't and later, wants to put in evidence, they run

the peril the Court, in its discretion, will not permit

the witness to be called again, and run the further

peril, even if the Court does permit the witness to

be called, the Court may have the idea the e^ddence

then is somewhat colored by later events, and it

might not be as persuasive. I am not going to rule

now, that the [177] plaintiff, at his peril can't take

the stand again, because the Court is anxious to

find out what the truth is, but I will let the plaintiff

know, that if there is anything he wishes to prove

by himself, that it is wise to do it now, because he

may, either, not be permitted to later, or, if he is

permitted to prove it, it may not convince me.

Mr. McMann: I think I have covered everything

I should cover. It is true, I think my theory is

different from the Court's but, nevertheless

—

The Court: (Interrupting) For your informa-

tion, because some things I have said may have mis-

led you, I am not holding at all it is not proper for

you to show how much royalties this Company got.
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what the limit of its royalties was. In other words,

I am not ruling that you are excused from the obli-

gation to prove that the Company received the price

that its pleadings say it received, no more or no

less.

Mr. McMann : I liave taken another position, that

is an admitted fact in the case.

The Court: Well, I don't know where it is ad-

mitted.

Paragraph 5, defendant asks for proof thereof.

Mr. McMann : I will ask Counsel if he is disput-

ing the exhibit attached to the complaint? I hadn't

gathered that, may it please the Court, which pur-

ports to have been written by Guy T. Helvering, Com-

missioner, or Charles T. Russell, Deputy Commis-

sioner, March 7, 1936—are you disputing thaf?

Mr. Winter : You ought to be able to read [178]

my pleadings and know what they mean. You ob-

jected when I made one attempt to clarify them.

You are the plaintiff. You know what you are try-

ing to prove, I don't.

The Court: Well, Counsel, it is now past 4:30.

There has been a lot of time spent today on things

that are not very relevant and a great deal of time

on approaching questions that could have been

asked outright.

I am going to suggest to Counsel for the Plain-

tiff that he carefully examine the pleadings in this

case and not assmne anything as to concessions by

the defendant and then, as quickly as possible, ask
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the essential questions to reach the points that may

not have been reached, instead of trying to build a

scaffold for them.

I am again advising the defendant as well as the

plaintiff, that I am not necesarily going to prevent

the plaintiff later from putting in evidence that the

plaintiff might have overlooked, but I may do it.

Mr. Winter: One thing, I want to file notice to

produce and I want to call Your Honor's attention

to the fact that I have served, day before yesterday,

on the 17th, the afternoon, I have asked Coimsel, or

made demand on the plaintiff to produce the books

of the Alaska Dredging Company, all contracts,

leases, options covering mines, cashbook, minutes,

minute books of the corporation, I want all the rec-

ords here. That is the reason for the demand, and

if they don't [179] produce them, I ask leave to

introduce, by way of—I want all the correspond-

ence, I have told yon as ]^lainly as I can, in the

record.

Mr. McMann : If you will tell us what you want

;

it seems to me Counsel isn 't being fair in that. Here

we have a defunct corporation, a corporation that

has been out of existence for five years. He says

"Produce all of the correspondence."

Mr. Winter: The cashbook is not here, I de-

manded that, Mr. McMann.

Mr. McMann: I thought you had that.

The Court: I can't rule on whether the attorney

for the plaintiff is fair or not. When we reach that
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proposition, I then will consider what yon have to

say and what he has to say, and it may be the pen-

alty wished invoked under all the circumstances,

will not be allowed; the only thing; for you to do

now is to do your best.

Mr. McMami: We are willing- to produce any-

thing: we can, ])ut I don't think Counsel should be

entitled to

—

Mr. Winter: (Interrupting:) You have the cash-

book—you know they can be produced, all the books

we have demanded.

The Court: Counsel, I am very hopeful you can

finish this matter tomorrow.

Mr. McMaim: I am, too; I thoug'ht we could fin-

ish it in a day.

The Court: The trial of this cause will be ad-

journed until tomorrow morning at 10:30. I am
assuming [180] there is nothing to come before the

Court before adjournment?

Mr. Winter: I assure Your Honor we w-ill try to

get together and see if we can't shorten the matter,

and I can assure Your Honor the defense will not

take a great deal of time, though we have quite a

few witnesses.

(Adjournment)

[181]
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Friday Morning Session,

January 19, 1940, 10:30 o 'Clock

All present and proceedings continued as follows

:

E. E. POWELL
resumes the stand.

Direct Examination

(Continued)

By Mr. McMann:

Q. Mr. Powell, did your Company, the Alaska

Dredging Company, make a contract with the Won-

der Dredging C\:)mpany for the working of three of

these claims, sometime in 1906?

A. Yes. I believe they did.

Q. Have you attempted to find an ori^-inal

signed copy of that contract?

A. Yes, T have.

Q. Have you been able to find it ?

A. I did not.

Q. In the Minutes of your Corporation, is that

a carbon copy of that contract ?

A. I believe there is.

Q. Beg pardon ?

A. I believe there is.

Q. Showing you Pages 38 to 41, inclusive—

?

The Clerk: (Interrupting) I will make it an

exhibit number.

Q. Showing you this book, and particularly

pages [182] 38 to 41, inclusive, which have been

marked Plaintiff's exhibit No. 8, I will ask you, Mr.
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Powell, if that is a copy of the contract which the

Alaska Dredging- Company had made with the

Wonder Dredging Company?

A. Yes, I believe it is.

Q. That contract was acted upon by both of

those companies from the time it was made luitil

it ceased to exist, was it not ?

A. Yes, mitil its consolidation.

Ml'. McMann: I will offer that in evidence, Your

Honor.

The Court: It is admitted.

Mr. Winter: I might say. Your Honor, we have

no objection to its being a copy, l)ut I would like to

inquire of Counsel, is that the contract w^hich is

])leaded in vour complaint?

Mr. McMann: I am informed the one pleaded in

the complaint was copied from that.

Plaintiff's exhibit No. 8, the pages from the

Minute Book, last above referred to, admitted,

in evidence.

[Printer's Note: Plaintiff's Exhibit No. 8 is

identical with Exhibit A to the Complaint set out

at page 8 of this printed record, so is here

omitted to avoid duplication.]

Q. Mr. Powell, showing you this letter from the

Treasury Department, dated May 7, 1935, I will ask

you if you received that in the ordinary coure of

business ? A. I did.

Q. Through the mail? A. I did.

Mr. McMann: I will offer this.
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Mr. Winter: No objection, it is admitted by

[183] the pleadings, Your Honor.

Mr. McMann: I offer this in evidence, Your

Honor.

The Court: Admitted.

Plaintiff's exhibit No. 9, the letter last above

referred to, admitted in evidence.

PLAINTIFF'S EXHIBIT NO. 9

Treasury Department

Washington

Office of

Commissioner of Internal Revenue

Address Reply to

Commissioner of Internal Revenue

And Refer to

March 7, 1936

Alaska Dredging Co.,

c/o E. E. Powell,

9300 Purcell Avenue,

Seattle, Washington.

Sirs

:

In accordance with the provisions of section

273(a) of the Revenue Act of 1932, there has been

assessed against you a deficiency in income tax

amounting to $2,423.41 and a deficiency in excess

profits tax of $881.24 for the taxable year 1933, the

details of which are set forth in the statement at-

tached.

In accordance with section 272(a) of the Reve-

nue Act of 1932 as amended by section 501 of the
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Revenue Act of 1934, notice is hereby given of the

deficiency mentioned. Within ninety days (not

counting Sunday or a legal holiday in the District

of Columbia as the ninetieth day) from the date of

the mailing of this letter, you may file a petition

with the United States Board of Tax Appeals for

a redetermination of the deficiency.

Respectfully,

GUY T. HELVERING,
Commissioner

By CHAS. T. RUSSEL
Deputy Commissioner.

Enclosure : Statement.

Reg. Letter—Reg. No. 314941.

STATEMENT
IT:AR:E3 March 7, 1936

JAH
In re: Alaska Dredging Co.,

c/o E. E. Powell,

9300 Purcell Avenue,

Seattle, Washington.

Tax Liability for Taxable Year 1933

LiabUity

Income Tax $2,423.41

Excess-Profits Tax 881.24

The report of the internal revenue agent in

^^tharge at Seattle, Washington, covering an investi-

gation of your income and excess-profits tax lia-

Assessed Deficiencjr

None $2,423.41

None 881.24
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bility for the year involved, a copy of which was

furnished you, has been reviewed and approved by

this office.

Net income reported None
Add:

Profit reahzed from sale of asset $17,624.79

Net income as adjusted $17,624.79

The profit in question was realized from the sale

of a mine and same was not reported as income ap-

parently, because it was considered the March 1,

1913 value of the property was in excess of the

amount received from the sale thereof.

It appears that the property was sold prior to

1913 and that on March 1, 1913 all the corporation

had was a contract to receive a certain sum of

money. It appears further that the property in

question has been repossessed and sold on a royalty

basis several times since 1913, and that it was sold

outright in 1933 for $32,838.88.

The profit of $17,624.79 was determined as fol-

lows:

The contract owned on March 1, 1913 has been

determined to have a value on that date of $115,-

984.43. There was due on the contract as at March

1, 1913 the sum of $174,397.73 which was discounted

over a period of years indicating a net worth as at

March 1, 1913 of $115,984.43.

Your corporation received in payments and roy-

alties sums aggregating $101,034.83 between 1913
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and January 1, 1933 which leaves the sum of $14,-

949.60 to be recovered from the March 1, 1913 value.

This amount plus $264.49, 1933 expense deducted

from the sale price in 1933 of $32,838.88 leaves an

amount representing net profit of $17,624.79.

Computation of Tax

Net income $17,624.79

Income tax at 13%% $ 2,423.41

Income tax previously assessed, :#:852064 None

Additional income tax to be assessed $ 2,423.41

Excess-Profits Tax
Net income $17,624.79

Less:

12%% of declared value of capital stock (capital

stock tax return filed shows '

' none '

'
) None

Amount subject to excess-profits tax at 5% $ 881.24

Excess-profits tax previously assessed None

Additional excess-profits tax to be assessed $ 881.24

[Endorsed]: No. 47 Plaintiff Exhibit 9. Adm.

1-19-40.

Q. Now, Mr. Powell, prior to March 1, 1913,

was the Alaska Dredging Company, and its operat-

ing Company, the Wonder Dredging Company, in

possession of all of these mining claims mentioned

in this litigation 1 A. Yes.

Q. Mr. Powell, have you any photographs, show-

ing the dredge which was in operation u]) at Nome,
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in 1913, and the dredge which w^as under construc-

tion at that time? A. Yes.

Q. Showing you, also, the pictures of the tail-

ings from those dredges.

A. General operations.

Q Also, showing you a map of the properties

of the Companies controlled by you? A. Yes.

Q I will show you this pamphlet which is

marked Plaintiif 's exhibit No. 10, and I mil ask if

thev are contained in that pamphlet?

A. Yes, compiled by these people at that time.

Mr. McMann: I will offer that in evidence, Your

Honor.

Mr. Winter: I object. Certainly the [184] wit-

ness's last statement "compiled by these people"

—

how does he know if it is accurate or not? He

didn't compile it. It appears to be a prospectus of

a separate Company, the Home Dredging Company,

Nome, Alaska, as to who prepared it or where it

was prepared, we have no way of knowing.

The Court: Let me see it.

Mr. Winter: (Handing to the Court) Pre-

pared to stai't some scheme of some sort, appar-

ently.

The Court: The objection to Exhibit 10, in

its entiret}^ is sustained. I am satisfied if Counsel

cares to offer in evidence Pages 7, 8, 9 and 11, as

far as the photographs on them are concerned, as

illustrative, I am Avilling to admit them, but the

printed matter below isn't admitted in evidence.

It is hearsay and compiled from unsworn sources.
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Plaintiff's exhibit No. 10, the prospectus last

above referred to, offered and refused.

Mr. IMcMann: I probably should have gone

further; I can identify that further.

The Court: I will admit the photographs on

Pages 7, 8, 9 and 11.

Mr. McMann: I would like to have the map
in evidence.

The Court: Of the proposed Exhibit 10, the

rest is excluded'?

Mr. McMann: Are you excluding the map,

Your Honor?

The Court: I am excluding that; the map
we have [185] on there, on tlie board. All No. 10

is excluded, except the photographs on the Pages I

mentioned.

The photographs. Pages 7, 8, 9 and 11, of

the exhibit 10, offei-ed and refused, are ad-

mitted as Plaintiff's Exhibit No. 10.

Q. The Companies mentioned there, the Nome
Consolidated ?

A. (Interrupting) Dredging Company.

Q. Were you interested in that Company, per-

sonally?

A. Yes.

Q, Was the Wonder Dredging Company inter-

ested in that, also?

A. Yes.

Q. And you were interested, I think you testi-

fied, in the Wonder?
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A. Yes.

Q. Were those pictures and maps and so forth

compiled from data that you, personally, had

acquired up there?

A. Yes.

Q. In the operation of the mines for those Com-

panies ?

A. Yes.

Mr. McMann: You may take the witness.

Mr. Winter: I will renew my motion at this

time. Have they finished?

The Court: You may proceed.

Mr. Winter: If it is so understood, I will

proceed. [186]

Cross Examination

By Mr. Winter

:

Q. Mr. Powell, when did you say the Alaska

Dredging Company was organized?

A. 1902, I believe.

Q. And in your Exhibit 8, there appears the

Articles of Incorporation, on page 3, is that right,

of that Company?

A. I don't remember, it has been a long while

ago.

Q. Refer to 3, are those the Articles of Incor-

poration of the Alaska Gold Dredging Company?

A. Yes.

Q. By the way, what property was turned into

the corporation for its stock ?

A. Discovery, Wonder Creek, No. 1 Below
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Mr. McMann: (Interrupting) I don't see any
materiality to this question.

The Court: Are you objecting?

Mr. McMann: Yes, I do object, Your Honor.

The Court: Sustained.

Mr. Winter: I can certainly question this wit-

ness on when the claims w^ere acquired and it is

purely preliminary; I think my latitude of cross-

examination would certainly entitle me to this, to

know what we are talking about.

The Court: Preliminary to cross-examination,

objection overruled.

Mr. Winter: I didn't understand the basis of

the objection.

The Court: That it is immaterial. I considei*

[187] that is immaterial, except upon your state-

ment that it is preliminary to the cross-examina-

tion. If it is preliminary, I will allow you to ask

the question.

Mr. Winter: Just so I understand the Court's

ruling.

Mr. McMann: I think the record will give the

best evidence as to what he turned in.

The Court : Not on cross-examination.

The Reporter: (Repeats the question and an-

swer.)

The Court : You may continue.

A. (Continuing) and some contract, I be-

lieve, for the purchase of additional ground.
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Q. You have the Minute Book before you, I

want you to refer to Page 13 of your exhibit 8

—

is that Exhibit 8? where you see the following "fol-

lowing is property to be conveyed by us", now who
was meant by ''us" in that statements The incor-

porators "?

A. The Incorporators, yes, I believe so.

Q. Refreshing your memory, just read to the

Court what property you turned in there, just read

it?

A. "Following is property to be conveyed by

us—to us".

Q. "By us"?

A. By us. "1 12-inch bucket dredge, 1 com-

plete
"

Q. (Interrupting) Just skij) the personal prop-

erty, other than the claims.

A. "All our right, title and interest in Discov-

ery on Wonder Creek."

Q. Claim on Wonder?

A. District of Alaska. [188]

Q. "The said interest"—read on.

A. " the said interest in said claim being

mider a lay or lease thereof granted to us; also,

all our right, title, interest and estate in and to

Mosquito claim or No. 9 Below Discovery on Solo-

mon River, Bonanza Mining District, Alaska, the

said claim being under a lay or lease heretofore

granted to E. E. Powell and bv him to us ; also, one

14-inch dry land swivel dredge to be built in Seattle,

Washington"—to be built by us for our Company.
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Q. Is that all the claims that were transferred

to the Corporation at that time?

A. I believe it was.

Q. So, therefore, it appears the only claim which

was transferred was your interest in the Discovery

Claim and your interest consisted of a "lay or lease

on that claim'"?

A. We had a right to be getting this claim and

did, afterwards.

Q. You say "we", you mean Powell Brothers'?'

A. Yes.

Q. That was the proposition that you Powell

Brothers made to the Alaska Dredging Company?

A. Yes, whatever it is here.

Q. And that proposition was accepted ?

A. Yes.

Q. Now, when did you acquire title, or v^hen

did you acquire the Discovery claim? You have all

your records here, do you not, of the Company?

A. I don't know. [189]

Mr. McMann: Under the issues, I think that is

immaterial ; it is admitted here it was prior to 1913.

The Court: Well, I think, under the issues, that

whatever interest the Alaska Company had in 1913

was worth $115,000.00 some odd dollars, apparent-

ly, under the issues, whatever interest it was, and

that they later sold whatever they had and got a

certain amount for it and if the buyer didn't get

very much that is the buyer's complaint and not

the Government's.
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Mr. Winter: I am not so sure, Your Honor un-

derstands the position in this case; it is the posi-

tion of the United States, the defendant, the only

defendant, that tlie Commissioner of Internal Reve-

nue allowed a March Ist^ 1913, value—assessed a

tax, I should say, based on a March 1, 1913, value

of $115,000.00, on all of the claims of all of the

property sold in 1933.

The Court : I will allow you to show that, if you

wish to show it affirmatively, but as the situation

is now, I am not going to allow you to take up two

or three days showing that on cross-examination by

this witness; if you can show it affirmatively, you

can show it in a few minutes.

Mr. Winter: That is not the law; I don't have

to show it, show the value affirmatively. The plain-

tiff has alleged that the Commissioner erred in de-

termining a value of $115,000.00 on property which

was sold in 1933. The plaintiff goes farther; he says

the Commissioner erred in this way, that when

[190] he made his computation, he based it on a con-

tract. Now, it doesn't make any difference if the

Commissioner based it on the moon, if, as a matter

of fact and law, the Commissioner's determination

isn't excessive, or isn't understated, the basis is not

understated. The question we are involved here with

is the basis of profit and loss on the sale of cer-

tain property in 1933. The Commissioner says the

basis is $115,000.00. It is up to the plaintiff to prove

that basis is wrong and, if the Court please, the

purpose, I might say, of the cross-examination on
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this is to determine, first, what it cost, if anything,

which will have some basis, some evidence as to

the value and it will be more of a help to the Court.

This witness has testified that, in his opinion—and
he is an officer of both companies, of the Alaska

Dredging Company and of several other companies

—that in his opinion these properties had a valua-

tion of something over $200,000.00 which he alleged

in his complaint. Now, we are entitled to refute

that testimony, by showing the property didn't cost

over 15, for example—I don 't say those are the facts

but we are entitled to show the cost and the prop-

erty didn't depreciate by any work that was done;

we are entitled to show dredging those claims was

a losing proposition from the day they were ac-

quired and never did make any money up imtil they

got the contract, up to 1913,—to refute that testi-

mony—all the testimony we have here is unsup-

ported opinions as to value. [191]

The Court : Read the question ?

The Reporter: (Reads the question and answer.

The Court : Well, I am going to reverse my rul-

ing at this time and will permit you, briefly, to

cross-examine this witness.

Mr. Winter: Yes, Your Honor, I am just try-

ing to get the picture, when they were acquired,

I think it will be helpful to the Court, that is my
purpose.

Mr. McMann : The cost is immaterial, imless the

cost is more than the fair market value.
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Mr. Winter: Cost is evidence of value, isn't it,

Counsel ?

Mr. MeMaini: That isn't the law, or the Deci-

sions.

The Court: Just a moment, my ruling, general-

ly, of this witness, was made upon the opinion that

you could get the facts l)efore the Court in a few

minutes. Now, if you can't do it ?

Mr. Winter: I can't. This man was the Secre-

tary and Treasurer, who kept the records of the

Company, and he is the one 1 want to ask to find

these things for me. If he will show me where they

are, I won't take the time of the Court.

Mr. McMann : You had the book ?

Mr. Winter: I had it yesterday, you took it

home last night.

Mr. McMann: You had gotten through with it,

had you not? [192]

Mr. Winter : I had not, no.

The Court: You may proceed. I will hold, on

cross-examination, you can show cost, whether I

am controlled by it is another thing.

Mr. Winter: I want to distinguish between the

claims, because part were purchased after 1913,

which made it entirely relevant.

The Court : All right.

Q. (By Mr. Winter, continuing) In what rec-

ord does it show, the purchase price of any of the

claims which you sold in 1933, Mr. Powell?

A. I don't know whether this would show or

not, I think it does. (Indicating)
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Q. You were Secretary-Treasurer of the Com-
pany, from its inception? A. Yes.

Q. And you were the Disbursing Officer?

A. Yes.

Q. When it was liquidated? A. Yes.

Q. And you received, you testified, I think, $8,-

000.00 which was your proportion of the distribu-

tion of the assets ? A. Yes.

Q. And you distributed to your brothers, who
were equal with you in the corporation ?

A. Yes.

Q. Which brothers?

A. O. M. and F. S. Powell.

Q. And the fourth one, he had a smaller per-

centage ? [193] A. That is myself.

Q. Do you have any record of the distribution

made and prospective interest you testified to, do

you have any record of that ? A. Yes.

Q. Where does that appear, in the Minutes?

A. No, sir, not to my knowledge. We issued

checks for them according to the stock they held.

Q. "At a special meeting of the directors, of the

stockholders, Alaska Dredging Company "

A. (Interrupting) I think we have a record of

that in here. (Indicating)

Q. What, a loose leaf sheet in your Exhibit 8?

A. Well, I couldn't tell you.

Q. Was that prepared by you?

A. I think not, I think Mr. Perkins, here, some-

thing he did.
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Q. Who is Mr. Perkins ?

A. One of the stockholders.

Q. Well, out of the $32,000.00, which you allege

in your complaint—approximately, $32,000.00, which

was received, from the sale of these mining claims

in 1933, what percentage of that, did you receive?

A. Some $8,000.00, I believe.

Q. Some $8,000.00? A. Yes.

Q. And how much did F. S. Powell receive?

Mr. McMann : I can 't see any materiality in this

;

if this witness paid the assessment and was liable

for it under the law

Mr. Winter: (Interrupting) We haven't [194]

admitted that, Mr. McMann.

The Court : They are denying that.

Mr. Winter: After all, you have had your in-

nings, now we are having ours.

The Court: Objection overruled.

Q. How much money did you distribute ? as trus-

tee, which you say you were, to F. S. Powell?

A. 20 percent of the Powell interest.

Q. 20 percent of the Powell interest ?

A. Yes.

Q. How much did you distribute to O. M. Pow-

ell? A. 25.

Q. How much did you distribute to F. S.?

A. 20 percent.

Q. Excuse me, I meant the other ?

A. J. E., 25 percent.

Q. In other words, 25 percent was distributed

to three brothers and 20 percent to F. S.?
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A. Yes, of the Powell interest.

Q. What was the amount of the Powell interest ?

A. Approximately 3/4ths of the total corpora-

tion.

Q. Did you make any record of that in the cor-

poration journal?

A. I think not, that was disbursed, individu-

ally.

Q. When did you make those disbursements?

A. Soon after the payment of the money, I don't

remember exactly.

Q. Isn't it a fact that money was invested in

that Oil Company you and your brothers are run-

ning now ? A. No, sir. [195]

Q. It is not ? A. No, sir.

Q. How w^as that paid, by check? A. Yes.

Q. On what bank?

A. I don't know what bank, I think the Bank
of California.

Q. Well, now, Mr. Powell, can you examine the

records and tell us when you acquired each one of

these claims and show us any record of any cost

of any of the claims here in issue ?

A. I don't know that I can examine this, be-

cause we may have lost all of our deeds, but they

are always of record at the Recorder's office; we pay

very little attention to that.

Q. I want you to refer to Page 79 of your Ex-

hibit.

The Court: Is it understood all this Minute

Book, 8, is in evidence?
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Mr. Winter : I think so.

The Clerk : Pages 38 to 41, inclusive.

Mr. Winter: I think I can cross-examine him
on the exhibit. I haven't offered it. I will offer the

parts I think are material, after the cross-examin-

ation. He has identified the book.

The Court: I just wanted to be sure. Your ex-

amination indicated the whole book was in evidence

and Mr. McMami's indicated those pages were.

Q. Did yon refer to Page 79— ? this is Exhibit

8, is it?

The Clerk: Yes.

Q. Referring to Page 79, of Plaintiff's exhibit

No. 8, or, I should say, Page 78, "Special Meeting,

Trustees' Meeting of 11/8/20—continued— " you

will note [196] Mr. Powell, that the following ap-

pears, on that Page: ''Board of Directors, Alaska

Dredging Company; Gentlemen: The following is

the statement of the moneys received, disbursed

and business transacted for your Company during

the year. You will remember that you have a con-

tract with the Alaska Mines Corporation, by the

terms of which you are to sell your property at

Nome for $236,000.00—you have certain claims there

now. Yellow Jacket, Philadelphia Fraction, that were

not patented, but which patent was started last

year"—that was in 1920—that there was an eighth

interest in the Philadelphia Fraction that the Com-

pany did not own—didn't you purchase an interest

in the Philadelphia Fraction for $250.00, in 1920?
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Answer my question, did you not purchase an in-

terest in the Philadelphia Fraction for $250.00?

Mr. McMann : Not quite so vigorous.

The Court : The witness may answer.

A. I bought Mr. Berger's interest; that doesn't

mean title to the property; in this case, there were,

probably, 8 or 9 titles; I bought Mr. Berger's in-

terest in that.

Q. You didn't own the one-eighth interest, your-

self?

A. We certainly did, we claimed it under two

other titles—I know what you refer to there— (in-

dicating)

Q. You signed that letter, which is Page 78, as

"E. E. Powell, General Manager"? A. Yes.

Q. And you say this ''I purchased * * * from

the Company, for $250.00 and put the deed on rec-

ord"? A. All right, that is true. [197]

Q. There was also one-eighth interest in the

Philadelphia Fraction that company didn't own?

now, the company didn't own it, did it?

A. That is what I justified myself in paying

for.

Q. Because the company didn't own it?

A. We woidd claim and had claimed they did

own it.

Q. When did you purchase the Philadelphia

Fraction ?
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A. Different titles to it were purchased from

—it was part of our original Discovery claim,

when we patented that, we threw this off, we lo-

cated during the time of jumping—1905 and 1906,

jumped this part of the claim.

Q. Part of the original Discovery claim at

the time you executed the Contract, Jime, 1908?

A. I think it wasn't, I think we had started to

patent Discovery Claim at that time.

Q. Under the contract of June 1908, did the

Wonder Dredging Company, I mean its lessee,

dredge that property at that time, under its lease?

A. In 1908?

Q. Yes?

A. We hadn't got on to that in 1908.

The Court: What property?

Q. Philadelphia Fraction.

A. We had not.

Q. You hadn't reached that, yet?

A. No.

Q. I think you testified, by 1913, you had gone

all over Discovery and up to—you had gotten

through Wonder and up to the top of Discovery,

is that right? [198] that is No. 1 Below Discov-

ery, No. 1 Below on Wonder Creek?

A. I didn't say we have got all of it, we never

had, have got all we dredged, a streak through

there

—

Q. (Interrupting) When did you first dredge

the Yellow Jacket?
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A. I think 1914, we touched the Yellow Jacket,

we never did dredge it.

Q. You never did dredge it?

A. No, not all of it, just touched it on one

side.

Q. Wliat do you mean by "touched it,'' just

went in a little ways?

A. Yes, probably 10 feet.

Q. Who had the contract in 1914?

A. We still had it.

Q. Who do you mean by "we?"

A. Wonder Dredging Company.

Q. And that is the contract executed in 1908,

is that right?

A. I think so, no that isn't so.

Q. That isn't so, now?

A. No, that isn't so now, or then, it was the

consolidation of the tw^o companies under the

Nome Consolidated Dredging Company, it was

operating at that time.

Q. And that was the contract you entered into

in 1915, wasn't it?

A. I think there had been a new contract made.

Q. That is the contract which you introduced in

evidence, appearing on Page 69 of your Exhibit

8, is that right?

Mr. McMann: You asked him if we introduced

[199] that in evidence.

Mr. Winter: The record shows only certain pages

were offered.
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For the purpose of the record, I will offer the

entire Minute Book at this time. I think it will

be referred to in that way.

Mr. McMann: Coimsel's question was "You of-

fered the contract of 1915 in evidence". I didn't

want the witness, without understanding

—

The Court: (Interrupting) All of Exhibit 8,

being the entire Minute Book, is admitted in evi-

dence.

Plaintiff's exhibit 8^ to include the entire

Minute Book, is admitted in evidence.

Q. Have you forgotten the question?

A. No, I am trying to find out who took this

contract over; it is hard to remember that far

back.

Q. I w^ill reframe the question, if you don't

understand it. The taxpayer corporation executed

this contract, the contract of the 12th day of No-

vember, 1915, and there appears to be—which ap-

pears to be a duplicate original on the date it bears,

does it not, being a contract between the Alaska

Dredging Company and the Nome Holding Com-

pany?

A. Yes, but that isn't what I referred to, we

were operating under—at that time, we were oper-

ating under a consolidated name of "Nome Con-

solidated Dredging Company" — combination

Bourbon Creek, Wonder Creek and a new dredge

built at that time— [200]
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Q. (Interrupting) On the 12th day of Novem-

ber 1915, you entered into this contract *?

A. Yes, that didn't have anything to do

—

Q. (Interrupting) I didn't ask if it had any-

thing to do with something, I asked if you execut-

ed a contract, on the date it bears'?

A. Yes.

Q. Page 69, Exhibit 8, you will note: "Wit-

nesseth, that whereas, the party of the first part

is the owner of the following described placer min-

ing claims, to-wit: Those certain placer mining

claims known as Discovery on Wonder Creek and

Number 1 below on Wonder Creek, Nugget Bench,

situated on the Right Limit opposite Number 1

Below on Wonder Creek, the No. 1 Flat Creek,

the Yellow Jacket off Discovery Wonder Creek,

right limit, and seven-eighths interest in the Phil-

adelphia Fraction off Right Limit DiscoA^ery Won-
der Creek, Cape Nome Recording District of Alas-

ka." And the consideration shown is $219,000.00,

payable as follows: "$13,500.00 on or before May
1st, 1916; $48,003.04 on or before 1 year from date

hereof with interest at six per cent; $158,160.96

payable from year to year, by applying 15 per cent

of the gross output of the mine, until the full

amount is paid. '

' Now^, that contract included, there-

fore, all the claims which you owned or sold in

1933, with the exception of Vs interest in the Phila-

delphia Fraction, is that right?

A. I believe so.
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Q. And the same Exhibit 8 shows, as I read

to you, that you paid $250.00 to Jacob Berger

—

'interest in [201] Philadelphia Fraction" * *

Page 78 — this was owned by one Jacob Berger f

A. That is one of the interests we gathered in,

of his.

Q. All right, I want you to show us on your

records if you have any, where you paid any more

than $250.00 for the Vs interest in the Philadelphia

Fraction ?

A. We claimed title

—

Q. (Interrupting) Read the question.

The Reporter: (Repeats the question.)

A. I don't know that I can, or I don't know

where I paid even $250.00.

Q. This is your letter I referred to I

A. Yes.

Q. You reported to your trustees you paid that

for that interest?

A. Yes.

Q. That was in 1920?

A. Whatever it says there, I don't remember.

Q. Your mind was much fresher at that time?

A. Naturally.

Q. How long ago? That was at least 18 or 19

or 20 years ago, pretty near 20 years ago?

A. Yes.

Q. Now^, do you have any record of when

either or all of the claims were patented by the

Alaska Dredging Company or when they acquired
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them, do you have any record here that will show

that, show when they were patented?

A. The patenting started in 1906, I couldn't

tell you what year each claim was patented, started

in 1906 [202] and continued up until—well—1920

or 1924, I don't remember.

Q. At the time you executed this contract, in

1915, which was one summer removed of dredging

from March 1, 1913, at least several of the claims

were not patented at that time, is that right? as

shown by your letter here? (Indicating)

A. I don't think several of them were, but

there might have been one or two that wasn't.

Q. Don't you, at least, recall Yellow Jacket

and Philadelphia Fraction were not patented? you

so state in that letter?

A. I think that is right.

Q. Do you know, can you be absolutely certain

whether any of them were patented?

A. In?

Q. 1913?

A. Oh, yes, some of them were.

Q. They were?

A. I think so. At least, we haven't failed to

complete our title, I will put it that way.

Q. After a mining claim is patented, it is not

necessary to do any more assessment work, is it?

A. No.

Q. Well, you were still doing assessment work
on Wonder Creek in 1908, weren't you?
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A. What claim?

Q. Discovery on Wonder Creek?

The Court: What year?

Q. 1908. [203]

A. I would think we were, I don't think pat-

ents began to issue on account of the survey mixup

in that country, which corrected—in 1907, 1908

until about 1909 or 1910—but our application for

patent, final proof, was perhaps made; we stopped

doing assessment work at that time, if we were

sure no further dispute about title

—

Q. (Interrupting) Who did you purchase Yel-

low Jacket from? A. Mitchell and Graham.

Q. September 7, 1912, that was, wasn't it, when

you got a deed? A. I think so.

Q. Recorded in September 1912?

A. Perhaps.

Q. All right, that claim was patented by the

Alaska Dredging Company, September 16, 1922,

was it not? A. I don't remember.

Q. At least, it was after 1920 as shown by your

letter to the Board of Trustees?

A. Yes, must have been.

Q. Philadelphia Fraction w^as patented by the

Alaska Dredging Company, on August 3, 1922?

A. Philadelphia Fraction?

Q. Yes?

A. We claim that from the first.

Q. When did you get your deed from Charlie

Mitchell ?



United States of America 227

(Testimony of E. E. Powell.)

A. J. C. Graham, wasn't that, September —
Q. (Interrupting) Same time you got your deed

for the [204] Yellow Jacket?

A. I don't remember.

Q. Well, you wouldn't say that it wasn't *?

A. No, I wouldn't, now, say it wasn't.

Q. No. 1 on Flat Creek was patented in Sep-

tember 17, 1920, wasn't \i% A. Yes.

Q. And you got that from Charlie Mitchell and

Graham, September 24, 1912'?

A. But we located that in 1906.

Q. When did von settle the conflicting claims

on these three claims, on the three claims I have

mentioned. Yellow Jacket, Philadelphia Fraction

and the No. 1 on Flat Creek, about the time you

got your deed?

A. No, there was another overlapping claim

on No. 1 Flat, we settled about 1909, that was with

the Pioneer Company, I forget the name of it;

there it is on the map (indicating) ; we kept set-

tling those things as best we could, over a period

of time, as shown by the records there.

Q. You patented the Nugget Bench February

5, 1913, didn't you? A. Perhaps so.

Q. And you got a deed, you got that from Les-

inger didn't you? A. Yes.

Q. Half of it and half from the Hughes Drain-

ing Company?
A. That was the same people—Anvil Hydrau-

lic & Dredging Company.
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Q. Do you have any record in Court with you,

you were [205] notified to bring with you, served

on your Counsel,

—

A. (Interrupting) I have not succeeded in find-

ing many of our records.

Q. Now, in this contract of 1915, how long did

the company operate under that contract, that is

the lessor, lessee I should say?

A. I don't remember.

Q. Well, was it one year'? Do you have any

record to show when that contract was cancelled?

A. There may be a record there that would

show it, but I don't remember it.

Q. Well, will you produce any record there that

would show when the contract was cancelled?

A. I don't know whether I can; I think it was

cancelled because it was taken over under another

organization.

Q. Who took it over? Then, I take it, the lessee

in that contract—I take it, the lessee in that con-

tract, they didn't fulfill the terms of the contract,

and you didn't convey title to them?

A. No, sir.

Q. You received royalties all of that time on

your leases?

A. No, we received—from what contract are

you referring?

Q. From all your contracts, you received royal-

ties? A. We did not.
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Q. What was the matter, couldn't they pay

royalties ?

A. They kept the royalties to pay for building

the dredge down there, until a later time.

Q. Some of the other companies in which you

Powells were interested in? [206]

A. Yes, we were the peoi^le backing the enter-

prise.

Q. Then they were taking a lot of gold out of

your property and not paying the—depleting your

property all that time and not paying the royalty

on it?

A. There was plenty of gold came out.

Q. Whether they paid one year or another,

didn't make any difference? Plaintiff's exhibit 8,

pages 38, 39, 40, whose handwriting is that, in

pencil, is that your handwriting?

A. I think so, yes.

Q When did you put that on?

A. I don't know.

The Court: What pages?

Q. 38, 39, 40.

A, I couldn't tell you.

Q. You will note that the handwriting from

the copy of the contract of the 3d of Jmie

1908, w^hich is pasted in Plaintiff's exhibit 8, being

the Minute Book of the Alaska Dredging Company,

that the handwriting purports to amend that con-

tract by striking out the day, of the 3rd day of

June 1908, and inserting the blank day of Novem-

ber 1915—?
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Mr. McMnnn: (Interrupting) I suggest, may it

please the Court, the writing, itself, would speak,

that would call for a conclusion of the witness.

The Court : It is understood now, this is a state-

ment by Mr, Winter and isn't testimony.

Mr. Winter: I wish to read in the record, Your

Honor, so we will have the record, the pencil [207]

notations which appear on the exhibit, as to how the

contract is amended; I want to call Your Honor's

attention to it, that the copy purports to be amended

by pencil notation and which is material in this

case and will be show^n to be material, particularly

because the contract shows it is amended by pencil

notation, to be November, 1915, and add to the

claims which are transfered by the contract, ''the

No. 1 Flat Creek, Yellow Jacket on Discovery,

Wonder Creek, Right Limit and 7/8ths interest in

Philadelphia Fraction off Right Limit Discovery

Wonder Creek, Cape Nome Recording District

of Alaska." And, it amends the consideration from

$200,000.00 to $219,664.00 and provides for a March

1st payment of $10,000.00 on the purchase" "and

thereafter shall deliver to the party of the first part

15 percent on all gold taken out or a 15 percent

royalty, and total purchase price is hereinafter

provided, $219,664.00," and also it is amended on

Page 40, showing $219,664 as the consideration and

on Page 41, in red ink, the written lease cancelled

by this—the 29th day of Mav, 1912, by mailed agree-
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ment, the above parties made by notation this lease

isn't cancelled but assigned. (Reading)

Q Now, Mr. Powell, do you recall when you

made those notations on there? I think you stated

they were in your handw^riting ?

A. No, I don't but, evidently, I was getting out

a new contract

—

Q. (Interrupting) In 1915, and you w^ere includ-

ing all the claims for $219,664.00? [208]

A. There was a deal on and it wasn't consum-

mated.

Q You allege in your complaint it was based

upon the valuation which the Commissioner figured

upon this 1908 contract and you w^ere objecting to

it, because that contract only included three of the

claims, now your contract of 1908 included all ex-

cept 1/8 interest in the Philadelphia Fraction and

the additional consideration you received for that

contract, or was supposed to receive, was $219,-

000.00?

Mr. McMann : T object to that as argumentative.

The Court: I will sustain the objection because

it has five or six questions in it.

Mr. Winter: Probably so. Your Honor.

The Court: I wouldn't know which one he was

answering.

Q. Did your company, or do you have any rec-

ord, showing the payment of the consideration in

the contract of 1915, I referred to?

A. What amount?
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Q. Where are your records of the payments

received, have you records of the payments re-

ceived ujider that contract?

A. Well, we usually banked what we got, if

we got anything.

Q. Have you got your bank records here?

A. No, sir.

Q Were you notified to bring all of your rec-

ords? You were, Averen't you? Where are your

bank records?

A. I don't know where the bank record of that

date would be. [209]

Q. Maybe I can get at it this way, Mr. Powell,

do you know whether or not you received, under

that contract of the 12th of November, 1915, ap-

pearing Page 69 of Plaintiff's 8, whether or not

you received the $13,500.00 on May 1st, 1916?

Mv. McMann: It seems to me all of this is en-

tirely immaterial. I haven't made any objection.

Counsel stated it was preliminary.

The Court: Overruled.

Mr. Winter: This isn't preliminary, this goes

to the meat of the question. I want to advise the

Court all recoveries received from this property

g-oes to reduce the cost.

Q. Did you receive $13,500.00 on May 1st, 1916

imder the contract I just referred to?

Mr. McMann: That wouldn't be material.

The Court: Counsel is entitled to find out how

much money was received; it may be, actually added

up, he received more than you say.
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Mr. McMann: That might be true.

The Court : I am glad to get the facts.

Mr. McMann: Yes, Your Honor.

A. May I have something there to refresh my
memory, it is quite a while ago.

Q. I realize that. Read the question, Reporter.

The Reporter: (repeats the question.)

A. We did not.

Q. You did not receive it?

A. No, sir. [210]

Q. Now, I don't know whether you understood

my question: Did the Alaska Dredging Corpora-

tion receive it ?

A. No, sir, they did not pay it.

Q, Did they receive the $48,203.04?

A. No, sir.

Q. What did they receive under that contract,

if you know?

A. I don't believe we received any money under

that contract at any time. This contract wasn't

followed out and we made the combination of com-

panies and that was cancelled.

Q. You made the combination of companies,

when, do you mean, you made the combination of

companies? You mean the Alaska Mines Corpora-

tion ? A. No.

Q. Who do you mean?

A. The Nome Consolidated Dredging Comj^any.

Q. Who?
A. Nome Consolidated Dredging Company.
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Q. When did you execute a contract to them?

A. I would think about that time.

Q. Do you know when you executed one?

A. I know I did but I couldn't tell you the date.

Q. Who did you say that was?

A. Nome Consolidated Dredging Company.

Q. Well, will you produce the contract with that

Company, the Nome Consolidated Dredging Com-

pany? This is the contract appearing on Page 85?

A. No, that is a trust contract, conti'act with a

trust, a different organization.

Q. Well, show us, in your records, where the

corporation [211] ever executed the contract author-

ized by the Board of Directors to the Alaska Nome

Dreddng Company?

A. I call it the Nome Consolidated Dredging

Company, the prospectus of which is in evidence

there, and I don't know that I can show it to you

but it is in existence.

Q. Where is it? A. I don't know.

Q. You have all your other contracts in there,

don't you?

A. Well, maybe we have.

Q. All right, I want you to find it?

A, I can't find it, I don't know where to put

my hand on it, I don't know where it is.

Q. What refreshes your memory you had any

such contract at that time?

A. I executed it.
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Q. Let's see any reference to that contract, any-

where? A. I don't know where it is.

Q. You mean to tell me you had a contract and

that is the only contract that you had with that

company and you can't give us any reference to it,

either in your minutes or any book you have got here

of the corporation records? A. Possibly not.

Q. All right, I want you to show us where you

received anv royalties from that so-called mythical

contract that you can't show us any record of?

Here are your books. (Indicating 3 books.)

A. I don't know that we did receive anything

from them but we executed the contract just the

same. [212]

Q. Now, Mr. Powell, aren't you referring to the

Nome Consolidated Dredging Company?
A. Sure.

Q. All right, isn't it a fact that the Nome Con-

solidated Dredging Company gave formal notice

to the Company in 1912 that it had purchased the

dredge and contract rights of the Wonder Company
and that it was understood that the royalty- rate

would be reduced to 25 percent, doesn't that appear

in your records there ? A.I don 't know.

Q. Is that a fact? A. Yes.

Q. And in reply, you advised—appearing from

those records—Exhibit 8—and in re])ly, the trus-

tees advise the Nome Consolidated Dredging Com-
pany, of whom you were an officer, that a meeting

would be held to authorize the 25 rate, but there
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couldn't be found anything further, nothing fur-

ther about the matter of authorization—is there?

A. I don't know, I am sure.

Q. Now, when did the Nome Consolidated Oper-

ating Company start to operate the property? It

was prior to that time, wasn't it, but didn't give

notice until 1912, isn't that right?

A. No, I don't think they did, no, in 1912, they

were organized, I believe, the winter of 1912 and

1913, I am not sure, but about that time is my
recollection.

Q. Then, on November 12, 1915, you entered into

this agreement wdth the Nome Holding Company,

of which you were an officer, also of the Nome Hold-

ing Company? [213] A. Yes.

Q. For $219,644.00, payable $13,000.00—

The Court: (Interrupting) For how much?

Q. $219,644.00—that is the contract we have

been referring to.

The Court: Yes, I see.

Q. And the next contract—you had no other

contract, did you?

A. I think there were two others, yes.

Q. There were two others? A. Yes.

Q. With whom?
A. With the Wonder Dredging Company

—

Q. (Interrupting) I read the one about the

Wonder Dredging Company in 1908, they were suc-

ceeded by the Nome Consolidated Dredging Com-
pany, they gave you notice, and reduced the amount

of their contract 25 per cent? A. Yes.
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Q. Then in 1915, after they had gone to the wall,

you—?
A. (Interrupting) They hadn't gone to the

wall, it was a consolidation.

Q. Consolidation with whom?
A. With the different interests.

Q. You mean with the Wonder Dredging Com-

pany and the Nome Consolidated Dredging Com-
pany ?

A. No, I mean the people putting up the money
to bring these things under one organization.

Q. Well, then, on July 11, 1918, you sold the

pi'operty again, didn't you, under a royalty?

A. 19—, what? [214]

Q. July 11, 1918? A. Yes.

Q. That contract was cancelled? and you en-

tered under another contract, July 10, 1923?

A. I think about that date, yes.

Mr. McMann: Do those show in the Minute

Book, Mr. Winter?

Mr. Winter: They are all shown in the Min-

ute Books. If there is any doubt in your mind, I

want you to refer to your records.

Q. And, on April 25, 1933, you entered into this

agreement with the Hammond Consolidated Grold-

fields, Exhibit 1, I believe it is, did you not ?

The Court.: 1923?

Q. 1933, Your Honor. I asked him about July

10; 1923, with the Hammond Consolidated Gold-

fields, then a further agreement with the Hammond
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Consolidated, agreement on the 25th of April, 1933,

which is Plaintiff's exhibit No. 1, which option we

have stipulated was accepted and $32,000.00 paid

and the property transferred, which forms the basis

of the

—

Mr. McMann: (Interrupting) I understand that

expresses a consideration of $20,000.00, but it was

afterwards raised to 32 and 32 is admitted.

Mr. Winter: It wasn't raised, Your Honor, the

royalties which were paid during the year 1933,

went to increase the value to $32,000.00 and a net

—

there is no quarrel, I might say. Your Honor, in so

far as the question of the tax liability is concerned,

in regard to the amount received, as shown on the

exhibit. [215]

Mr. McMann: But it was a royalty, rather than

payment.

Mr. Winter: It has been stipulated. Your Honor,

the taxpayer admits, the claim for refund, if it is a

valid claim, admits the sale price was $32,838.88,

sold outright in 1933 for $32,838.88, which is an

admitted fact and there is no discrepancy about

that and the whole question, so far as tax liability

is concerned, is what profit the taxpayer had by

virtue of that sale, and the question then arises as

to what is the basis of profit and loss, what would

be the March 1, 1913 value less recoveries made, by

way of depreciation and all of that sort of stuff.

Q. What method did you use, Mr. Powell, in

testing the claims?
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A. The common practice of drilling and shaft-

ing.

Q. And I think you testified that you sank

—

you had between 80 and 100 holes by 1913 on all

6 claims, is that right?

A. Well, I did say that yesterday, I think I

should correct that, part of the proposed groimd

extended on the Bamboo, it w^asn't on that 6

claims, some of it was on the Bamboo and T and T
claim to the south of it.

Q. Some of it was on the Bamboo, not here in-

volved ?

A. No, not under this, it was part of the prop-

erty they proposed to work under the consolida-

tion, though.

Q. Did you, at all times, in your proof of man-

ual labor affidavits, show the assessment work that

was done on these claims? A. Yes. [216]

Q. Those assessment records, so far as you

know, were accurately made on your affidavits'?

A. I think they would be; they are made often-

times by a man going to work, however.

Q. Now, with respect to Wonder Creek, if the

record shows that in 1900—40 sinking holes, and

drifting, 40 manual labor, is that a fact, do you

recall? A. (No reply.)

Q. You wouldn't say that isn't correct?

A. (No reply.)

Q. 1907, 30 days mining and drifting, 175

manual labor, is that correct? (Reading from rec-

ord.) A. I don't know.
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Q. Is that, approximately, right?

A. I don't know.

Q. Your affidavits made at that time were cor-

rect, didn't you make them?

A. I would think so, yes.

Q. And, in 1908, 200 days' work, 741/2 foot

shaft with 170 foot drilling, 187 manual labor?

A. What year was that?

Q. 1908. A. Yes.

Q. Now, how long—

?

A. (Interrupting) What claim is that?

Q. Discovery on Wonder Creek, I think is it,

yes? A. Yes.

Q. Now, how long does it take to drill the shaft

741/2 feet?

A. Well, it might take any length of time but

probably would take you, oh, ten hours or twenty

hours. [217]

Q. Well, if you had 40 manual labor hours,

how many shafts or holes and shafts could you

dredge in that length of time?

A. I don't know, whatever we say w'e did there,

I suspect we did, I think we did.

Q. As a matter of fact, on that dredge, on that

claim, I mean, in your affidavits, you sank but 1

shaft 741/2 foot shaft with 175 foot drill in 1908,

30 days mining and drilling in 1907; in 1900, you

had but 40 days sinking manual labor hours, is

that right? that is all you did on that claim up to

1913 or until the time the claim was patented?
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(Reading from record).

A. No, it is not right.

Q. Until the time the claim was patented?

A. No, it is not right, in 1913, we went in there

in 1908-1909, we put onr dredge on there in the

winter of 1908.

Q. You made an affidavit that is correct, didn't

you ?

A. The facts are just as I am telling you, w^e

have everything to profit it here, that is one thing

we can prove.

Q. (By the Court) The dredge was on Wonder

Creek No. 1 by 1909 <?

A. Yes, and running.

Q. Was that a dredge you built? A. Yes.

Q. That sank? A. Afterwards sank, yes.

Q. When did it sink? A. 1915 or 1916.

[218]

Q. You didn't do any dredging on the Yellow

Jacket until 1912, did you?

A. I think that was the year.

Q. You made an affidavit to that effect, didn't

you? A. Probably, I don't remember.

Q. Who did the dredging?

A. Well, the Company operating the dredge

there. Wonder Dredging Company, or, at that time,

it would be the Consolidated Company, I think.

Q. And they were the assignee of the contract

of June 1908, weren't they?
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A. I don't think they were, but I don't know

whether that was true or not.

Q. You just read from your exhibit they were.

I think the Court understands they were.

A. Well, there was a change of contract at that

time.

Q. That wasn't one of the claims included in

the contract of 1908, was it?

A. Discovery claim?

Q. No, Yellow Jacket? A. No, sir.

Q. Yet, in 1912, the Wonder Dredging Com-

pany, or its Consolidated Company was dredging

it, they paid you the royalties on it?

A. On Yellow Jacket?

Q. Yes? A. 1908?

Q. 1912? A. 1912, yes, but not 1908.

Q. Now, what about the Nugget Bench, when

did you first [219] drill that — ?— not Nugget

Bench, the No. 1 Below Discovery, did you ever

dredge that? A. Yes.

Q. When?
A. 1909, we started on No. 1 Below.

Q. Who started on it?

A. The Wonder Dredging Company.

Q. Did they continue dredging it, under the con-

tract of 1908?

A. They dredged off of it on Discovery, but it

was under that contract of operation. Flat Creek

wasn't one of the claims of the contract.



United States of America 243

(Testimony of E. E. Powell.)

Q. What about the Nugget Bench, when did

you first start to drill that? A. 1906.

Q. Is that the Wonder Dredging Company?

The Court: Drilling or Dredging Company?

A. Dredging? We never dredged it, we drilled

it.

The Court: So, we understand

—

Q. (Interrupting) Did you do any dredging on

the Nugget Bench? A. No, sir.

Q. When did you first start dredging?

A. We haven't dredged it, w^e never did dredge

it.

The Court: So I will understand. Wonder Creek

was dredging Yellow Jacket by 1912?

A. Yes

The Court: And it started dredging No. 1 Flat

Creek ?

Q. One Below Flat Creek in 1909? [220]

A. No. 1 Below" on Wonder Creek.

The Court: No. 1 Below?

Mr. Winter: I think the witness misunderstood

me, I meant No. 1 Below on Flat Creek, I think

the witness misunderstood.

The Court: Take that one, No. 1 Below on Won-
der, was in the original contract? A. Yes.

Q. Not the original contract, the contract of

1908, there were other contracts before. It was in

the one of 1908. That is right.

The Court: No. 1 Flat Creek, when did you

commence dredging that?



244 E. E. Powell vs,

(Testimony of E. E. Powell.)

A. We never dredged it, it was afterwards sold

to the Hammond people; just drilled it.

Q. That was never dredged before 1913?

A. No, sir.

Q. And the Philadelphia Fraction, when was

that first started to dredge?

A. We got into that, I think, in the fall of 1915

or maybe it was 1914, but I think 1915.

Mr. Winter: If the Court please, I think prob-

ably if we suspend at this time, I probably could

save some time during the lunch hour.

The Court: Gentlemen, I am going to recess un-

til 1:30.

(Adjournment

)

[221]

Friday Afternoon Session,

January 19, 1940. 1:30 O 'Clock.

All present and proceedings continued as fol-

lows :

The Court: You may proceed.

E. E. POWELL,
resumes the stand.

Cross Examination

(Continued)

By Mr. Winter:

Q. Mr. Powell, I show you Plaintiff's exhibit

No. 8, and refer you to page 86 of that Exhibit,

and ask you what became of the Minutes, the bal-
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ance of the Minutes of the meeting of—apparent-

ly, about July 1923?

A. Well, I presume that that is the part that

got away from us in litigation at Nome, some of

this stuff was taken out.

Q. I notice one or two other sheets, do you

know what happened to those that appear to be

matters ha^dng been taken out of the Minutes'?

A. It is probable the contract was taken to

Nome.

Q. What litigation are you referring to?

A. Hammond Consolidated.

Q. When was that litigation?

A. 1923 or 1924.

Q. Did that involve the leases on these particu-

lar claims? A. Yes.

Q. When was the contract with the Hammond
people, [222] your first contract \\i\\\ the Ham-
mond people? Is that the contract of July 10,

1923? A. I think that was the date.

Q. That was the first time they went in there?

Does your Minute contain a copy of that contract?

A. I don't know whether it does or not, I ex-

pect it does not; I expect that is the contract we

took out when we were there to have the hearing; I

wouldn't be surprised if we did, I don't know that

w^e did.

Q. You are familiar with the corporation's

ledger accounts, are you not, Mr. Powell?

A. I think so.
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Q. What was the indebtedness due the Alaska

Dredgins: Company from the Nome Consolidated

Dredging Company, assignees of the Wonder

Dredging Company, in December, the 31st, 1911?

You may look at your ledger sheet to refresh your

memory. It was $18,893.45, was it not?

A. As it appears here, yes.

Q. That figure of $18,893.45 appears in your

ledger, doesn't it? A. Yes.

Q. Now, the 1929 contract was for $200,000.00,

was it not? 19— what? A. 1909.

Q. The contract Avith the Wonder Dredging

Company was for $200,000.00, was it not?

A. I believe it was, yes.

Q. And the 1915 contract, which included all

of the claims which were later patented, was for

$219,644.00? A. That was with whom?

Q. Well, you know who your 1915 contract was

with, don't [223] you? That was with the Nome
Holding Company?

A. It included that, together with stock.

Q. Did the Nome Holding Company go in to

consolidation with the Nome Consolidated Com-

pany? A. Yes, they sold to them.

Q. As a matter of fact, they sold their contract

rights under a contract, November 12, 1915?,

A. On the Alaska Dredging—I think we dealt

direct with them in that.

Q. Do you remember, Mr. Powell, when the

question of the tax liability of the Alaska Dredg-

ing Company first came up? A. Yes.
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Q. And who did you talk with concerning* the

tax liability of the Alaska Dredging Company,

who was your first conference with?

A. The agents that came in there, I don't re-

member who they were.

Q. The agents came in to look at your books,

didn't they? A. Yes.

Q. Was it Mr. Butcher, the Gentleman who was

here yesterday? A. Yes, I think so.

Q. After his examination, you were informed,

were you not, Mr. Powell, that the matter was

being referred to Mr. Hanson, Revenue Engineer?

A. I understood that, yes, later on.

Q. And you had a conference with Mr. Hanson,

did you not? A. Yes, several times, yes.

[224]

Q. Xow, at your conference with Mr. Hanson

—

W. W. Hanson—now, you furnished to Mr. Han-

son your contract of 1909, did you not?

A. I think we threw everything down for him

to look at.

The Court: Just a moment, I don't wdsh to be

captious. I don't recollect of there having been a

1909 contract?

Mr. Winter: 1908, I am sorry, I am in error.

Your Honor.

Mr. McMann: May it please the Court, I don't

think this is cross-examination of anything.

Mr. Winter: It is preliminary to the question.
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The Court: At this time, T think it is cross-

examination.

Mr. McMann: Nothing at all was asked the wit-

ness about the conferences.

The Court: Yes, but he is the plaintiff. Objec-

tion overruled. ''Somebody asked him" I will agree

isn't cross-examination, but this is. You may pro-

ceed.

Q. Did you go to see Mr. Hanson, or did Mr.

Hanson come to see you?

A. I believe they came to see me.

Q. And you exhibited the contract of 1908,

did you not? A. Everything I know of.

Q. And a copy of the Agent's report was fur-

nished to you after your conference, was it not?

A. I think it was.

Q. Do you recall the basis upon which the

value of the claims which were sold in 1933, was

arrived at? [225]

Mr. McMann: I object to that. It is in writing

before the Court and the writing, itself, is certain-

ly the best evidence as to the basis of it.

I have the further objection that what the agents'

report may be, while it may form the basis of an

action by the Commissioner of Internal Revenue,

it is his action and not what some agent may do

that is material.

The Court: Read the question.

The Reporter: (Reads the question.)
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The Court: Overruled.

You may answer.

A. I don't remember how they arrived at their

figure in detail, no I don't.

Q. Well, you remember, generally, how it was

arrived at?

A. After their investigation of our books.

Q. There was a question discussed between you

and Mr. Hanson as to the valuation—

?

The Court: (Interrupting) Just a moment, is

this the valuation arrived at by the Agent?

Mr. Winter: Yes, by the Commissioner, also,

Your Honor.

The Court: Objection sustained.

Mr. Winter: It is preliminary to an agreement

as to the liability.

The Court: You may show, perhaps you may
show the agreement—objection sustained.

Mr. McMann: There is no agreement pleaded,

no compromise or anything. [226]

The Court: I said perhaps they may show it;

we haven't reached that.

Mr. Winter: I might say. Your Honor, it also

goes to the question of payment wdth this witness

—question of payment by this witness.

The Court: If you wish to show what he said?

Mr. Winter: I will accept the Court's ruling,

because I am not going to pursue that further. It

is just a preliminary matter, as I say.
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Q. After your conference with Mr. Hanson

relative to the tax liability of the Alaska Bredgins;

Company, .you were advised, were you not, that a

tax was recommended against the corporation of

approximately $3300.00 to $3500.00?

Mr. McMann: I think that is shown by the writ-

ten writings here.

Mr. Winter: What he was advised certainly is

not shown.

The Court: I don't think it makes any differ-

ence, Counsel.

Mr. McMann: I don't think it makes any par-

ticular difference but I think the witnesses 's mem-

ory is probably being taxed.

The Court: I recognize that, I will allow him to

answer. I won't hold it against him if he doesn't

know.

The Reporter: (Repeats the question.)

A. I don't know, there was some contention at

that time.

Q. Defendants' exhibit A-lf

A. Yes, this is my signature here? [227]

Q. Calling your attention to Defendants' ex-

hibit A-1, is that your signature at the bottom,

appearing on that document?

A. This signature here is mine. (Indicating)

Q. What signature? A. E. E. Powell.

Q. Did you sign any other names? A. Yes.

Q. F. S.? A. Not F. S.

Q. Who signed F. S. Powell?



United States of America 251

(Testimony of E. E. Powell.)

A. F. S. Powell, himself.

Q. Was F. S. Powell with you at that time?

A. I couldn't say.

Q. But you signed E. E. PowelH

A. E. E. Powell and E. E. Powell for J. Powell.

Q. By E. E. Powell? A. Yes.

Ml'. Winter: We will offer this in evidence, if

the Court please, Defendants' exhibit A-1.

Mr. McMann: I object to it, may it please the

Court. I think probably the Court will have to

read it; it seems to be a proposal which was never

accepted, by point of fact, and I think the nego-

tiations looking toward the settlement of the con-

troversy of this character is not admissible in

evidence; if it is offered in evidence as an agree-

ment it is unilateral and I object that it is not

pleaded, no estoppel is pleaded, anyway by agree-

ment, so I don't think it has any bearing on the

case. [228]

The Court: It is not contended by the Govern-

ment that they accepted this agreement?

Mr. Winter: No, Your Honor, not in any formal

acceptance, except the basis of the exhibit is that

the tax was paid and we expect to show by De-

fendants' witnesses that the tax was paid by E. E.

Powell, pro rata by E. E. Powell paid in accord-

ance with their proposal, with this defendants' pro-

posal; it goes to the question of payment which is

a question of law to be arg-ued at a later date, I

mean at the conclusion of the case when all the
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evidence is in. The Court must realize I can't put

in all the steps at one time.

The Court: The ruling is reserved.

Q. Subsequent to that date, Mr. Powell, and

under date of April 8, 1935—

?

Mr. McMann: (Interrupting) This is going into

the defendants' defense, as I see it here, on cross-

examination; I don't think that this is proper

cross-examination.

Mr. Winter: This man said he paid it all him-

self for himself; we want to find out about it. This

is cross-examination.

Mr. McMann: I, therefore, object to questions

along that line.

The Court: Has that been offered, A-2'?

Mr. Winter: It appears to be a certified copy

of an official document certified to by the Chief

Clerk, carrying the official seal. We offer it in

evidence.

The Court: Well, Counsel, I don't think [229]

that this is evidence in your behalf any more than

it is in behalf of the plaintiff, but since you feel

that it will throw some light on who made this

payment, I will reserve ruling on it, too.

Mr. McMann: I haven't seen it, may I take a

look at it, too, Your Honor. (Examining document.)

Mr. Winter: We will offer in evidence, if the

Court please. Defendants' exhibits A-3, A-4 and

A-5.
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Mr. McMann: To be frank with the Court, I

think we have copies of all those letters.

Mr. Winter: These are certified copies.

Mr. McMann: I haven't been able to read them.

I still make my objection it is pertaining to some-

thing of a compromised pending lawsuit, I don't

think it is in any way admissible.

Mr. Winter: I might call Your Honor's atten-

tion to the receipts introduced in evidence by the

plaintiff, Plaintiff's exhibit No. 7, that the pay-

ment is payment of the 1933 income tax of the

Alaska Dredging Company, taxpayer—I checked

first by E. E. Powell, in some $2759.50, which is

exactly %ths or the proportionate pro rata share

of the plaintiff and his brothers in this action.

Mr. McMann: Are you taking that from the

receipt introduced by the plaintiff?

The Court: Who made the receipts'?

Mr. Winter: Further calling Your Honor's at-

tention to Plaintiff's exhibit 5. (Further argu-

ment.)

I expect to show further by witnesses of [230]

my own to further connect it up. Your Honor.

The Court : Let me see that. (Examining docu-

ment.)

I am inclined to think that the objection of the

plaintiff to Defendants' exhibit marked for iden-

tification A-3 is correct but I will reserve ruling.

Mr. Winter: A-3, Your Honor?

The Court: Yes, same as to A-5.
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DEFENDANTS' EXHIBIT A-1

Dist. of Washinsion

Seattle, Wash.,

August 26, 1935.

Agreement is hereby made to pay our share of

1933 taxes (Federal) recommended of from $3300.00

to $3500.00 incurred by the now nonexistent Alaska

Dredging Company of Seattle, Washington, said

taxes covering the year 1933, the above amounts to

be exclusive of interest. It is understood if this

agreement is not accepted by the Bureau of In-

ternal Revenue that we reserve the right to further

discussion for basis of settlement, and this agree-

ment is void.

F. E. POWELL,
J. E. POWELL,
F. S. POWELL,

By E. E. POWELL.

[Endorsed]: No. 47. Defendants' Exhibit A-1.

DEFENDANTS' EXHIBIT A-2

United States of America

[Shield]

Treasury Department

June 12, 1939.

Pursuant to Section 882 of the Revised Statutes,

I hereby certify that the annexed is a true copy of

letter dated April 8, 1936, to Treasury Department,

Commissioner of Internal Revenue, Washington,

D. C, from E. E. Powell, on file in this Department.
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In witness whereof, I have hereunto set my hand,

and caused the seal of the Treasury Department to

be affixed, on the day and year first above written.

By direction of the Secretary:

(Seal) F. A. BIRGFELD,
Chief Clerk,

Treasury Department.

April 8, 1936.

Treasury Department,

Commissioner of Internal Revenue

Washington, D. C.

Gentlemen

:

Referring to your letter of March 10th, IT :AR :E-

3-JAH, directed to E. E. Powell, in reference to

statement that you had received my letter of Feb-

ruary 28th, and would give same careful consid-

eration, signed by F. S. Hudson

:

An order in restraint for collection of monies

referred to has been issued, and could you kindly

advise us as to whether or not the consideration of

the letter in which I referred to a previous letter

agreement between your investigating agent, Mr.

Hanson, and myself, whether there is any atten-

tion paid to this, or whether my letter of argument

and statements is considered or not, and what your

conclusions might be. I would like to have this

before making my settlement or payment of monies

on this matter, as if we were to pay the amounts

owing by J. E., F. S., O. M., and E. E. Powell, leav-



256 E. E. Powell vs.

(Testimony of E. E. Powell.)

ing one-quarter of the taxes due to be collected from

other parties, and we being receipted in full for pay-

ments made.

Yours very truly,

E. E. POWELL.
EEP:d

[Endorsed]: No. 47 Defendants' Exhibit A-2.

Adm. Jan. 20, 1940.

DEFENDANTS' EXHIBIT A-3

United States of America

[Shield]

Treasury Department

June 12, 1939.

Pursuant to Section 882 of the Revised Statutes,

I hereby certify that the annexed is a true copy of

letter dated February 28, 1936, to Commissioner

of Internal Revenue, Washington, D. C, from E. E.

Powell and for J. E. Powell, F. S. Powell and O. M.

Powell, Los Angeles, California, on file in this De-

partment.

In witness whereof, I have hereunto set my hand,

and caused the seal of the Treasury Department to

be affixed, on the day and year first above written.

By direction of the Secretary

:

(Seal) F. A. BIRGFELD,
Chief Clerk,

Treasury Department.
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Los Angeles, Calif.

February 28, 1936.

Commissioner of Internal Revenue

Washington, D. C.

IT:AR:E-3

JAH
Dear Sir:

Referring to your letter of February 17, last, in

reference to the settlement of the tax on moneys

received by the Alaska Dredging Company, we note

3^ou refer to proper settlement with the Alaska

Dredging Company.

May we call your attention to the fact that there

is no Alaska Dredging Company left as the com-

pany has been dissolved, charter given up, and no

official left with which to deal. Nor is there any

treasury from which to pay proposed taxes as

assessed. As all moneys were disbursed jjrior to

disorganization of the company, I simply filed and

certified the fmal papers in dissolution.

Referring to the settlement, arrangements at tlie

time, between the writer, also representing my three

brothers who were stockholders in the company at

the time, you will note the comj)any simply disposed

of its property at a time fixed long before 1912 and

in the ultimate, we never received anywhere near

the amount of its value as established over a period

of years, and since proven by the production taken

from the ground and the cost of producing same. It

will be noted, the company has taken no deprecia-

tion and finally sold the property at a material loss.
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Yet, your Mr. W. W. Hanson gave us to under-

stand that ordinarily there is assessed, owing to

rule of depreciation, a tax as indicated in his esti-

mate amounting to $3,304.65, total against the com-

I^any. Our portion, as indicated in our letters, was

to be approximately three-fourths of this. I have

not the data with me here, as this is forwarded from

Seattle to Los Angeles.

It is my desire and my br(^thers' desire to elimi-

nate trouble and contest by coming to an agreement

as per agreement originally submitted. We have

handed you a list of the stockholders and their ad-

dresses as shown on the books, and to the best of

our knowledge, they are correct at tlie present time.

Under the present circumstances, I presume you

would want to make a settlement with the stock-

holders, as there is no Alaska Dredging Company
left to deal with. Therefore. T am forwarding you this

for such correction as you may deem proper to make

to conform with the original agreement. We are

ready to make our settlement on that basis at any

time; which, it is understood, is to be final as far

as the Powell brothers' interests are concerned in

the Alaska Dredging Company, and the V. S.

Treasury Department is to look to the other stock-

holders for their respective amount of taxes due.

Yours very truly,

E. E. POWELL,
and for

J. E. POWELL,
F. S. POWELL,
O. M. POWELL.

Adm. Juii. 20, 1940.

[Endorsed]: No. 47. Defendants' Exhibit A-3.



United States of America 259

(Testimony of E. E. Powell.)

DEFENDANTS' EXHIBIT A-5

United States of America

[Shield]

Treasury Department

June 12, 1939.

Pursuant to Section 882 of the Revised Statutes,

I hereby certify that the annexed is a true copy of

copy of letter dated April 21, 1936, (minus copy of

letter mentioned therein), to Mr. E. E. Powell, Se-

attle, A¥ashington, from Chas. T. Russell, Deputy

Commissioner, on file in this Department.

In witness whereof, I have hereunto set my hand,

and caused the seal of the Treasury Department to

be affixed, on the day and year first above written.

By direction of the Secretary

:

F. A. BIRGFELD,
Chief Clerk,

Treasury Department.

IT:AR:E-3

JAH

Mr. E. E. Powell,

9300 Purcell Avenue,

Seattle, Washington.

Apr. 21, 1936

Sir:

Receipt is acknowledged of your letter dated

April 8, 1936 in which you refer to the proposal

made in a previous letter to settle your liability as

a transferee of the illaska Dredging Co., on a pro

rata basis and request to be advised if your i)ro-

posal has been considered, and if so, what the

Bureau's conclusions ''might be" in the matter.
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Your previous letter of February 28, 1936 was

given careful consideration and you were advised

of the Bureau's attitude in the matter by letter

dated April 10, 1936, a copy of which is enclosed

herewith.

In further correspondence with the Bureau rela-

tive to this matter, ple^^.se refer to IT :AR :E-3-Jx\H.

Respectfully,

CHAS. T. RUSSELL,
Deputy Commissioner.

By (Signed) F. L. HUDSON,
Chief of Section.

Enclosure

:

Copy of office letter dated April 10, 1936.

[Endorsed]: No. 47. Defendants' Exhibit A-5.

Adm. Jan. 20, 1940.

Mr. Winter: E. E. Powell, individual claimant

in this action, purporting to be acting for J. E.,

F. S. and E. M. Powell.

The Court: No doubt, if the proposition in this

letter were accepted by the Government, that these

others and Mr. Powell, apparently, would have

joined together in making the payment on the basis

—but, I haven't any reason to believe now that these

brothers when this olfer was turned down, was will-

ing to cooperate with him in the payment that was

made. They offered the Grovernment to do a certain

thing; the Goverimient refused; the fact they were

willing to do something, doesn't prove that an en-
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tirely different settlement was agreed to by those

that are not here.

The ruling, however, is reserved.

A-4 appears to be a letter by the Commissioner to

Mr. Powell. I can't see where this is proper ex-

amination. The objection is sustained.

Mr. Winter: I may reserve it to offer it on di-

rect examination. The only reason I offered it, it

refers to those other matters and I think it is [231]

all connected.

The Court: I think this is a suitable time to re-

cess this trial and I will proceed on another matter.

(Short recess.)

Mr. Winter: I want to revert to another matter,

first, your Honor.

Q. Mr. Powell, you allege, in Paragraph 7 of

your complaint, that between March 1st, 1913, and

the date of the sale to the Alaska Company, in 1933,

you had received $110,000.00, as payments and roy-

alties under these various contracts ?

A. I believe so.

Q. Do you have any record here to show the

amount of royalties as to the years in which they

were received?

A. I don't know, I think I have.

Q. Where would that be found in your books,

would that be in the journal, ledger or cash book?

A. I don't know, I couldn't tell you.

Q. During March 1st, 1913, to the date of the

sale to the Hammond people in 1933, there were
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a lot of royalties which were not collected, were

there not?

A. State that again, between the years of what?

Q. Between March 1st, 1913, and the date of

sale in 1933, there were a lot of royalties which

were accrued under the various contracts that you

never collected? A. Yes.

Q. Have you any idea of the amount of those?

[232]

A. Not an accurate idea.

Q. Now, you filed the return for the Alaska

Dredging Company, for the calendar year 1933, did

you not, did you file a return for the corporation,

as an officer?

A. I expect I signed it, yes, I don't know.

Q. I show you what is marked for identification

as Defendants' Exhibit A-6.

The Court : For what year ?

Mr. Winter: The year 1933, the year of the tax

in question.

Q. (Continuing) Is that your signature?

A. Yes.

Q. And do you recognize the signature of J. E.

Powell? A. Yes.

Q. That is your brother? A. Yes.

Q. Who received an $8,000.00 dividend from this

corporation ? A. Yes.

Mr. Winter: We will offer in evidence the re-

turn of the corporation for 1933.

Mr. McMann: I can't see the materiality of it;

the letter of assessment, which is before the Court
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indicates that it was claimed that there had been

no profit made on this sale and no income was re-

ported. I presume that is the purpose of offering

it but it is already before the Court^ as I see it, in

the letter. If that is the purpose, I think it is im-

material.

The Court: Well, I will overrule the objection.

The exhibit is admitted. [233]

Defendants' Exhibit No. A-6, the income tax

return, 1933, last above referred to, admitted

in evidence.

DEFENDANTS' EXHIBIT A-6

United States of America

Treasury Department

June 12, 1939.

Pursuant to Section 882 of the Revised Statutes,

I hereby certify that the annexed is a true copy of

Corporation Income and Excess Profits Tax Return

for 1933, (with Notice to Corporations and state-

ment attached) filed by Alaska Dredging Company,

Seattle, Washington, on file in this Department.

In witness whereof, I have hereunto set my hand

and caused the seal of the Treasury Department

to be affixed, on the day and year first above writ-

ten.

By direction of the Secretary:

(Seal) F. A. BIRGFELD,
Chief Clerk,

Treasury Department.
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Schedule K—Balance Sheets

(Page 2 of Return)

(Not filled in)

(Page 3 of Return)

Schedule L—Reconciliation of Net Income

and Analysis Changes in Surplus.

(Not filled in)

Net Income or Deficit Reported in Return for 1932

Before Deducting Net Loss for Prior Year.

1

2

Kind of Business

3. State the main business engaged in, also

whether acting as principal or as agent on commis-

sion; state if inactive or in liquidation: Operating

Mining Properties.

Check the proper block below to indicate the gen-

eral industrial division in which the corporation's

main income producing business falls

:

( )

(X) Minmg and quarrying, including gas

and oil wells ; also leasing of such property.

Affiliations with Other Corporations

4. Is this a consolidated return'? No.

Schedule A (not filled in)

(Page 4 of Return)
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Schedule B—Profit from Sale of Stocks,

Bonds, Real Estate, etc. (Not filled in.)

Schedule C—Compensation of Officers

Shares of Stock
_ J 6. Amoant

1. Name of 2. Official 3. Time Devoted !!^^ of Compen-
Officer Title to Business 1. Common 5. Preferred sation

J. E. Powell President Part 39400

E. E.
"

Sec. Treas. 39333

F. S. *' Vice Pres. 29500

Schedule D—Cost of Repairs. (Not filled in.)

Schedule E—Taxes Paid. (Not filled in.)

Schedule F—Explanation of Losses by Fire,

Storm, etc. (Not filled in.)

Schedule G—Bad Debts. (Not filled in.)

Schedule H—Dividends Deductible. (Not

filled in.)

Schedule I—Explanation of Deduction for

Depreciation. (Not filled in.)

Affidavit

We the undersigned, president (or vice president,

or other principal officer) and treasurer (or assist-

ant treasurer) of the corporation for which this

return is made, being severally duly sworn, each for

himself deposes and says that this return including

the accompanying schedules and statements, has been

examined by him and is, to the best of his knowledge

and belief, a true and complete return, made in
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good faith, for the taxable year stated, pursuant to

the Revenue Act of 1932 and the National Indus-

trial Recovery Act and the regulations issued there-

under.

J. E. POWELL,
Pres.

(Corporate Seal) E. E. POWELL,
Treas.

Sworn to and subscribed before me this 15th day

of March, 1934.

(Seal) W. W. MONTGOMERY,
Notary Public in and for the State of Washington,

residing at Seattle, Wash.

NOTICE TO CORPORATIONS
This form should be executed and filed as a part

of Corporation Income Tax Form 1120 for the cal-

endar year 1933. If the corporation merely received

advice from some person or persons employed to

assist in the preparation of the return, the name

and address of the advisor, together with a state-

ment showing the extent to which such advice was

received, is sufficient. If the return was actually

prepared by any such person or persons, this form

must be signed and sworn to by such person or per-

sons.

Did the corporation employ anyone especially to

prepare or advise in the preparation of its income

tax return for the calendar year 1933? (Answ^er

"yes" or "no")—No. If so, give name and address



270 E. E. Potvell vs.

(Testimony of E. E. Powell.)

and state to Avhat extent such assistance or advice

was received:

I, acting as Treasurer (attorney or advisor) for

the hereto subscribed taxpayer, affirm that I pre-

pared the return, that the information set out in the

return and accompanying schedules, if any, cor-

rectly and truly represents the information fur-

nished or discovered by me during the course of

preparation of the return, and that such informa-

tion is true to the best of my information and be-

lief.

E. E. POWELL,
Treasurer

9300 Purcell Ave.,

Seattle, Wash.

Sworn to and subscribed before me this 15th day

of March, 1934.

(Notarial Seal) W. W. MONTGOMERY,
Notary Public in and for the State of Washington,

residing at Seattle, Wash.

March 15, 1934.

As part of, and final statement of The Alaska

Dredging Company:

The Company, during the year of 1933 gave an

option on a discount price on all remaining assets,

which assets were acquired and held prior to the

year 1912 and the option on which was exercised

in December, 1933, thus assets and the monies for
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which, have been or w^ill be soon disposed and the

company will automatically pass out of business.

ALASKA DREDGING COMPANY.
(Signed) E. E. POWELL,

Setcy. Treas.

[Endorsed]: No. 47. Defendants' Exhibit A-6.

Adm. 1-19-40.

Q. Now, Mr. Powell, during- that period, of

January 1st, 1913, to the date of the sale in 1933,

to the Hammond people, did you file returns dur-

ing all the years intervening f

Mr. McMann: That is objected to as incompe-

tent and immaterial.

Q. I mean, if I may amend that question, did

the Corporation of which you were Secretary-

Treasurer, file a return, the Alaska Dredging Com-

pany?

Mr. McMann: I object to it.

The Court : Probably you are right—I think the

Government on cross-examination is entitled to put

it in.

Mr. McMann: My objection is on the ground of

immateriality; but I haven't any particular objec-

tion, but I don't see why we should encumber the

record; it makes no difference in this case, what

income taxes were reported or assessed, or what

returns were made. The question before the Court

is the value of this property

The Court (interrupting) : I will permit him

to answer.
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A. I couldn't say, but I believe returns were

made every year there was anything to report.

Q. Can you recall any year in which you paid

the taXj I say, the Alaska Dredging Company, on

this $101,000.00, which it received. [234]

Mr. McMann: That is objected to, may it please

the Court, the income tax returns. There is author-

ity of the U. S. Supreme Court for charging the

income in cases of that kind to capital and if he

didn't pay any income tax, I don't see that it

makes any difference, or if he did, that it makes

any difference.

The Court : Well, I think probably you are right

;

what I will do with the evidence is another ques-

tion but I wdll admit it.

A. As we never have had our investment or

value of the property returned, we have never made

a—property—we have never paid any income tax,

I believe.

Q. Now, you said, I believe, on direct examina-

tion, Mr. Powell, you paid to the Collector by

check the sum of $2,000^—what was the amoimt of

that check, do you recall? A. I do not.

Q. You don't? A. I do not.

Q
A
Q
A
Q
A

Do you have your cancelled check?

I have.

On what bank was it issued?

First National Bank, I believe.

Have you got your check with you?

No.
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Q. Can you produce itl

A. I don't know whether I can or not; I looked

for it the other day, I couldn't find it, but I didn't

know where to look. [235]

Q. The amount of that check, you say, was

$2759.50, is that rights A. I believe so.

Q. That was a pro rata portion of your tax,

your brother's tax and your other three brothers'

tax, is that what that was figured on?

Mr. McMami: I object to that, may it please

the C'Ourt, as being entirely immaterial; refund is

made to the person paying the tax, providing

they did not volunteer. (Further argument.)

The Court : The Government has a further theory

on that, of course, and they are entitled on cross-

examination, to the answer. The objection is over-

ruled.

A. This was paid for—the tax demanded of me

at that time of, I think, just my brothers and my-

self, but I am not sure, I gave a second check.

Q. You gave a second check?

A. I gave two checks.

Q. As a matter of fact, didn't you give three

checks, as shown by your exhibit?

A. Possibly three.

Q. And the second receipt being in the amount

of $414.77, You will note the notation on the receipt.

You accepted the receipt, didn't you?

A. Evidently.

Mr. McMann: I object to that, the notation

speaks for itself.
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Mr. Winter: I think I can cross-examine him on

it, Your Honor. [236]

The Court : The objection is sustained. It is in

evidence. When a man pays an income tax and gets

a receipt, he, ordinarily, accepts it; I don't think

there is very much choice. In other words, they

don't ask him if he likes the form of the receipt

or not.

Q Were you paying your brothers' and your

tax when you paid the $2700.00?

Mr. McMann: It has been answered by the wit-

ness.

Q. I mean your other three brothers, and yours,

were you paying the corporation's and your

brothers' tax?

The Court: You may answer.

A. I w^as paying the tax of J., F. S., O. M.

Powell, and myself.

Q. There was no assessment against you at that

time, w^as there, Mr. Powell?

A. There had been threats

—

Q. (Interrupting) Answer my question, there

was no assessment against you, you hadn't received

notice of assessment? A. Yes.

Q. You had received notice of assessment?

A. Yes.

Q. Will you produce it?

A. I don't know if I can produce it or not.

Mr. McMann: (Hands document to Mr. Winter.)

Q. Counsel has handed me a statement, marked
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for identification Goveniment's exhibit A-7—is this

the demand? [237] Were you and your brothers to

pay the tax that you refer to, marked for identifi-

cation, Defendants' exhibit A-7?

A. I think so.

Q. You notice that demand is on the Alaska

Dredging Company^ that isn't uj^on you and your

brothers, is it?

Mr. McMami: I submit the notice speaks for it-

self.

Mr. Winter: I am entitled to cross-examine the

witness on the exhibit.

jMi\ McMami: It is a notice sent by the Govern-

ment, it is to be taken for what it says ui it, I

take it.

The Court: Counsel, I may say this, for the

benefit of both Comisel, I am going to let this ques-

tion be answered; unless the law is different than I

think it is, I don't think, mider the issues here

made, that it is very material. If the Govermnent

thinks that the law, can show you I am wrong, it is

entitled to have it in, but if the law is the way I

think it is, the plaintiff would not be hurt and if

the plaintiff will be hurt by it, the plaintiff ought

to be hurt by it. Overruled.

The Reporter: (Repeats the question.)

The Court: You may answer.

A. I was threatened

—

Q. (Interrupting) Just a minute, don't give

your conclusion. I asked you—

?
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Mr. McMann: (Interrupting) You asked him

[238] to construe the instrument; let him do it, if

you want him to do it.

The Court: He may answer.

Q. I asked you if that is the demand made upon

you to pay the tax ?

A. I believe it is and I paid it because I was

threatened—they had a right to receive it because

they had received as much money as the total tax

from me.

Q. You believe that? A. I did.

Q. That demand w\ns not upon you, but upon the

Alaska Dredging Company? A. Yes.

Q. Your name doesn't appear on there?

A. Yes. (Indicating)

Q. "Liquidating Trustee, care of E. E. Powell."

A. Yes.

Q. Not a notice on you?

A. The people came and got the money, demand-

ing I pay this money, that they were going to force

me to.

Q. And you paid the money for you and your

brothers' pro rata share?

A. Altogether, out of my pocket, individually.

Q. How much did your brothers pay you after-

wards on that amoimt of the assessment?

A. Not one cent.

Q. How much had they agreed to pay you?

A. They had not agreed to pay me a nickle.

Q Either orally or in writing?
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A. No. [239]

Q. You don't expect to get that from them"?

Mr. McMann: I object to tliat as immaterial.

The Court: Sustained.

Q. Have you made demand on them?

A. No.

Mr. McMann: I object to that as immaterial.

The Court: Overruled.

Q. Did they receive as much money in the dis-

tribution as you did?

A. In proportion to their interest, yes.

Q, They received approximately the same

amount as you did, your brothers'?

A. Not all of us received the same amount.

Q. Three of them received the same?

A. Yes.

The C^ourt: Coimsel, on my sustaining of an

objection as to what he expected, I am willing to al-

low you full leeway of cross-examination as to spec-

ulating by virtue of any legal agreement or obliga-

tion, but I am not concerned as to whether he, as a

brother, may expect or hope that in the event he

loses, that his brothers might, by virtue of their

regard for him, voluntarily, pay him something.

That is the reason for my ruling. I am not going

to hinder you from developing anything to show

that he has an agreement there.

Q. T\niat account did you draw the check

against, for the $2700.00?

A. My personal accoimt.
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Q. That is, at the Seattle First National Bank?

A. Yes. [240]

Q. Do you still have an accoimt there?

A. I have.

Q. Does your present company, Oil Company,

have an account there? A. Yes.

Q. Where did you get the funds to pay the

$2700.00?

Mr. McMann: We object to that.

The Court: Overruled.

Mr. Winter: This is cross-examination.

The Court: You are entitled to know that.

A. Well, I would think that that was an accumu-

lation of moneys coming in from different sources,

income, whatnot, that I might have on hand, or it

might have been some of the money I got out of

the property, I couldn't tell you; it might have been

from any source I received money.

Q. Did you get any larger distribution from the

Alaska Dredging Company by virtue of paying the

$2700.00? A. I did not.

Q. I notice by this receipt you paid, apparently,

you paid the pro rata share of Angelo Sartorio, one

of the stockholders of the Alaska Dredging Com-

pany at the time of dissolution?

A. It is a lady.

Q. Where does she reside?

A. Camas, B. C.

Q. How much has she paid on that amoimt?

A. Not a cent.
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Q. How much have you demanded of her?

A. I have talked to her, she has told me frankly

she [241] hasn't got any money, no use demanding

anything of her.

Q. Is that the same condition of your brothers'?

A. No, sir.

Q. They are able to pay? A. Yes.

Q. Isn't it a fact, if you are required to pay all

this, you have an agreement to get it all back?

A. We haven't any agreement; I might not de-

mand it, though I might hope I would get it back.

Q. You would just give it to them?

A. (No reply.)

Q, It was your intention to pay their tax and

your share and their proportionate share of the

Alaska Dredging Compau}^ tax?

A. Yes, and did.

Q. Did you mail the check to the Collector or did

you hand it to one of the Deputy Collectors?

A. I believe I gave it to one of the Deputy Col-

lectors.

Q. Do you I'emember his name, was it Mr. Box-

ter's receipt, or Mr. Butcher?

A. I don't remember, one of the gentlemen that

called there several times, I believe.

Q. Now, isn't it a fact, Mr. Powell, that the pay-

ment of $2759.50 was made by the four Powell

Brothers, of their equity of the total tax propor-

tionate as to their shareholders?
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A. No one paid one cent but E. E. Powell, Mr.

Winter.

Q. Do you have your check, your statement for

the month of April, 1936*?

A. I don't know, I didn't find it the other day,

when I [242] looked but I think I can find it.

Q. Where do you keep your records at, your

home?

A. National Refining Company.

Q, Will you look and see whether or not you

have your bank statement for the month of April?

A. Yes.

Q- And you want this Court to undertand, do

you not, that you paid all this money and not one

cent has been paid to you nor do you have any

agreement either orally or in writing to refund to

you by your brothers or anyone else?

A. I do.

Mr. Winter: That is all.

The Court: I am going to adjourn at 4:00

o'clock, unless you Gentlemen would like to hear

it in Seattle tomorrow.

Mr. Winter: That will be agreeable to the de-

fendants.

Mr. McMann: It will be all right with us, Your
Honor.

(Witness excused)

Mr. McMann: I would like Mr. Harlan take the

stand.
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J. D HARLAN,
recalled.

Direct examination

By Mr. McMann:

Q. Mr. Harlan, I think you testified already in

the case [243] that you had with you a copy of the

record of your Company^ from which you could

state the amounts recovered from each of these

various claims, between the years 1924 and 1933,

that is durinsr the period before the sale, that your

companies operated on the properties, is that true*?

A. That is.

Q. Will you, from that record state, what was

recovered from each of the mining claims, which

were sold, do you in 1933, during those years?

Mr. Winter: I object to it on the ground it

is not the best evidence, that it is irrelevant and

immaterial, is not within the issues formed in this

case, does not tend to prove any facts which are at

issue, certainly not the best evidence.

The Court: I think, under the evidence of the

witness, that I will let it in for what it is worth.

Mr. Winter: And for the further ground, what

difference does it make after 1924? We are con-

cerned here back in 1913, without further evidence

as to the gold recoveries—now. Counsel, has got all

their books here—but not the books he is trying to

testify from. We have no w^ay of cross-examining

the man who made the entries, or to examine him.

The Court: Objection overruled.

Mr. Winter: May I make one inquiry? Were
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you up in Alaska all the time from 1923 to 1937—

•

are you inquiring?

Mr. McMann: 1933.

A. Beginning 1935. [244]

Mr. Winter: From 1925—?

A. (Interrupting) Not all the time, I was there

from July, 1925 to June, 1928, continuously there-

after, out a few months of the time, but as Manager

of the operation I was there during the season and

sometimes in the winter

—

Mr. Winter: (Interrupting) There are records

available, of the Smelting Company or assay office

as to what was turned in during that time, aren't

there ?

A. (Indicating) This was compiled from the

records of the Cashier and Comptroller of the Re-

fining Company, at Boston.

Mr. Winter: It is not the best evidence.

The Court : Overruled.

Q. State, each claim, Mr. Harlan, the amount

in fine gold ounces recovered from each of these six

—whatever claims they are—-each year?

A. During the years 1924 to 1928, inclusive,

from Discovery Wonder, a total of 11,165.713

ounces.

Mr. Winter : Would you read that again^ please,

Mr. Harlan?

The Court: Unless Counsel is interested in it,

I am not interested in the decimal parts of ounces.

A. I read that only because, as a record, it is

required to be kept.
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Mr. Winter: I want the record to show the wit-

ness is reading from a memorandum taken from

some other records.

The Court: It does show that. [245]

Mr. Winter: I am sure I want the record to

show it.

A. (Continuins:) From the Yellow Jacket

claim, during- the years 1927 and 1928, a total of

$5,091,158 ounces fine ounces of gold. From the

T^liiladelphia Fraction during the years 1927 and

1928, 4177.861 fine ounces.

Q. Continue, the others'?

A, That is the total production from the ground,

by the Hammond Consolidated Goldfields, years

1924 to 1928, inclusive.

Q. At the time that this sale was made in 1933,

Mr. Harlan, was there any of this groimd that had

not been dredged? A. There was.

Q. What ground was that and on what claims!

A. I believe parts of all of the claims.

Q. Hadn't been dredged?

A. That is right.

Q. About what fraction of the ground had been

dredged and what fraction had not been dredged?

Mr. Winter: It doesn't appear this witness

would know what part had been dredged and had

not been dredged; he wasn't there when it Avas

dredged; he couldn't possibly Imow; he didn't

measure it; there was no survey, just guesswork.

The Court: He can give an opinion.



284 E, E. Powell vs.

(Testimony of J. D. Harlan.)

Mr. Winter: I object, that it is immaterial.

The Court: Overruled.

Mr. Winter: Exception.

A. Maps in our possession indicate about 40

percent had been dredged; about 60 percent had

not, of the [246] total area of the ground.

Mr. Winter: We move to strike the question on

the ground it appears he is testifying about maps,

''our maps", basing his opinion on maps not in

evidence.

The Court: He is basing an opinion on maps?

His answer is stricken, not based upon his ob-

servation, but based upon maps; if he wishes to

give his opinion based on observation of the area

—

Q. Have you, in your possession, Mr. Harlan, a

map showing the areas acquired by you in 1933, and

the amount which was dredged and undredged at

that time?

A. Yes, there is one here.

Q. Is this paper, which is marked Plaintiff's

exhibit No. 11, the map of w^hich you spoke ?

A. It is, it is a photostat of a map, of a part of

a map, to be technically correct.

Mr. McMann: We offer that in evidence.

Cross examination

By Mr. Wmter:

Q. Did you prepare this map, personally?

A. I did some work on it from time to time; it

was made progressively over a period of years.
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Q. By whom?
A. By the engineers and various ones con-

nected.

Q. When did you first start to work on it?

A. I can't recall but I may have done some on

it as early as 1925, but I think nothing later than

the [247] drilling of, say, 1933, is my recollection

of that.

Q. From 1925 to 1933?

A. It would be over a period of years.

Q. So far as dredging show^n on the map prior

to 1925, you wouldn't know anything about it?

A. Prior to 1923 or 1924, I don't know anything

about the old

—

Mr. Winter: (Interrupting) I object to it, it

doesn't appear

—

A. (Interrupting) I do know it is from our

maps that are used m our regular operations, added

to as the drilling progressed and dredging pro-

gressed from year to year.

The Court: I will reserve ruling on that.

Direct examination

(Continued)

By Mr. McMann:

Q. Mr. Harlan, you saw this property, did you

not, early in 1925, or did you?

A. Yes.

Q. When was it you first saw the property?

A. In July or August, 1925.
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Q. You didn't see it before that*?

A. Oh; no, no.

Q. At the time that you first saw it and based

upon your own observations of it, are you able to

tell the Court approximately, how much of the acre-

age Avas imdredged?

A. In 1925? Based—or calculated from this

map, it is all available—[248]

Q. (Interrupting) Based upon your own ob-

servation and before we get to the map, are you able

to tell the Court approximately the amount of acre-

age undredged at the time of the sale, which was in

1933?

A. I liave already stated, jud2,'ing from the map
and areas

—

Q. finteri'upting) I want your own personal

observation ?

A, I think about 60 percent undredged.

Mr, Winter: We object to that and ask that the

answer be stricken as not responsive. He asked the

question if he could tell from his observation

—

The Court: (Interrupting) Counsel tried to

stop the witness and you insisted he answer.

Mr. Winter: He was going on another answer,

not that, he changed it, is why I stopped him.

The Court: I will let it stand.

Mr. Winter: Have you ruled on the motion?

The Court: I am letting the answer stand—it

was invited and insisted upon by Counsel for the

Government.
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Q. These maps, a copy of wliich you have pro-

duced here, are kept in the ordinary course of busi-

ness by your corporation, are they not?

A. That is correct,

Q. They are parts of the records of the corpora-

tion ?

Mr. Winter: What corporation?

Mr. McMann: I think the witness testified the

American Smelting and Refining Company is the

Company he was working for?

A. No, sir, the United States Smelting-Refining

Company.

Q. And have you made a computation from this

map, from [249] which you can say how much was

undredged at tliat time?

A. In percent ?

Q. Yes, in percentage.

Mr. Winter: Well, we will object to it as irrele-

vant and immaterial—what difference would it

make if there were 10 percent, 15 percent or no

percent. The purchaser was willing to pay X
dollars, for the propei*ty, and the question is the

value back in 1913, not 1938; this witness didn't

even see the property until 1925.

The Court: Probably this answer will make no

difference in my decision, whatever it is, but if it is

on the basis it is irrelevant, immaterial, objection

overruled.

Mr. Winter: Also not proper cross-examina-

. tion; I make it on the basis, also, that the map
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hasn't been introduced in evidence and he is asking

about a computation from the map.

The Court: I will sustain the objection.

Q. Mr. Harlan, at the tiine that this sale was

made, was an estimate made of the amount of gold

content in the ground, which w^as being bought,

made by you or under your direction?

A. It was.

Q. Will you state what that was?

Mr. Winter: I object on the ground it doesn't

appear this witness is qualified to testify; it is ir-

relevant and immaterial, not within the issues of

this case. [250]

The Court: My recollection is, his qualification

was he was the engineer. 1 am not sure that it is ma-

terial. I will reserve ruling. That will give you

an opportunity to i:>reserve it, if it is not.

Q. You may answer, Mr. Harlan?

A. 46,000 or 47,000 ounces, remaining im-

dredged.

Q. In the ground?

A. At the time the sale was made.

Mr. McMann: You may take the witness.

Cross examination

By Mr. Winter

:

Q. You say at the time the sale was made, when

was the sale made?

A. It was in 1933, we hadn't dredged then since

1928.
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Q. When did you exercise the option—^you had

a contract in 1933, when did you exercise the op-

tion?

A. I don't remeniber the date, I think it is of

record, sometime in 1933, possibly in the fall, I

believe.

Q. As a matter of fact, at the end of the year?

A. Towards fall of 1933.

Q. Did you drill the property in 1923?

A. There was some drilling done in 1923 and

1924, and, intermittently, throughout the years,

from then on until 1928, and no further drilling

again until I think in 1933.

Q. Until 1933?

A. I think we drilled it again

—

Q. (Interrupting) What was the purpose of

drilling, 1923 and 1925, to find the gold content?

[251]

A. Yes.

Q You didn't know the gold content then?

A. No, not without having drilled it, we knew
something of it, not accurately.

Q. After you drilled it and dredged it for almost

ten years, you purchased the remaining property?

A. That is right.

Q. When was the price of gold increased from

$20.00 a fine ounce to about $35.00, approximately

1925 to 1935?

A. It began to increase during the summer of

1933, and graduallj^ increased according to the
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world market, it wasn't fixed until, I think it was,

the first of 1934, possibly, or the end of 1933, that is

my recollection, that is a matter of record, and, as

there was approximately 46 to 47 fine ounces of gold

left in that property, estimated increase, from 1925

to 1935, had a considerable effect on

—

Q. Where you would exercise that option, didn't

it?

A. I think it did, possibly^ although the option

wasn't taken after the price of gold was increased,

it was taken

—

Q. Before? A. That is right.

Q. Can you tell fi'om looking at a claim or from

inspecting a claim, in 1925, could you tell what drill-

ing had been done on that property before that ex-

cept from the assessment rolls ?

A, Occasionally, the markings were left on the

ground, not always; I think there weren't many of

the old drill [252] holes left marked on that ground,

there was some 1927 drilling identified earlier—

I

don't recall seeing any, it is not always the case they

are left marked.

Mr. Winter: That is all.

Redirect examination

By Mr. McMann

:

Q. As explanatory—the Hammond Company,

which your Company bought out, started the oper-

ation there in 1924, as I understand, is that correct,

Mr. Harlan? and continued to 1928?
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A. The predecesoi' of our Company started, I

think, dredging in 1923.

Q. And from 1928 until 1933, there was litiga-

tion between your Company and Mr. Powell, is that

correct ?

A. It didn't extend over the full five years,

Counsel.

Q. But there was litigation during that period?

A. Yes, there was.

Q. And during that period- your Company did

no work on the mine?

A. During the period of litigation, no.

Q. Between the years 1928 and 1933?

A. Yes, after the litigation was over, we re-

sumed work when we took the option on this ground

we resumed drilling, that I have spoken of, that was

in 1933.

Ml-. McMann: That is all.

(Witness excused) [253]

The Court: Is it stipulated, Coimsel, that this

trial may be resumed in Seattle tomorrow?

Mr. McMann: As far as the plaintiff is con-

cerned.

The Court: Is it stipulated by both sides it may
be resumed at Seattle?

Mr. Winter: Yes, as far as the defendants are

concerned.
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The Court: Then, it will be resinned in Seattle

beginning tomorrow morning at 10:00 o'clock. Sub-

ject to this stipulate—the trial of this Cause is re-

cessed until tomorrow morning at 10:00 o'clock, to

be taken up in Seattle.

4:00 o'clock p. m. Whereupon, the trial w^as

(Adjourned) [254]

Saturday Morning Session,

January 20, 1940. 9:30 o'clock.

All present and proceedings continued as follows

:

E. E. POWELL,
resumes the stand.

Cross examination

(Continued)

By Mr. Winter:

Q. Mr. PowtII, at the close of the session in Ta-

coma, I asked you if you if you would produce the

cancelled check for $2759.50, have you that check?

A. I have not, but T sent down for it and I pre-

sume it will be here any moment.

Q. Have you got your bank statement?

A. No, sir.

Q. For the month of April? A. Of what?

Q. 1936, that I asked you to produce, showing
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voiir deposits and withdrawals to your accoimt in

1936?

A. I didn't know you wanted your bank state-

ment.

Q. The Seattle First National Bank, the Bank

on which the check was drawn? A. Yes.

Q. Do you know whether or not your brothers

have accounts at that Bank?

A. I don't know, I think so, I think one of them

has.

Q. Wliich one is that? A. F. S.

Q. He, also, has an account at the California

—

[256] Bank of California, does he not?

A. I believe not.

Q You believe not? A. No, sir.

Q, You never received any checks from F. S.

Powell, from the Bank of California?

Mr. McMann: May it ])lease the Court, I pre-

sume they do or have business transactions by,

one check to another, if it has any bearing on this.

The Court: Objection overruled.

A. I don't remember of ever receiving a check

from F. S. Powell, from the Bank of California.

Q. What percentage of the stock did you own in

the Alaska Dredging Company, tlie date of dissolu-

tion?

A. Well, it would be 25 percent of 3/4ths of

—

approximately now 25 percent of 3/4ths of the total

capital of the xilaska Dredging Company.

Q. As a matter of fact, it would be approxi-

mately 19.67 percent of the total stock?
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A. Probably, yes, about that.

Q. And that same would be true of J. M. Pow-
ell and O. M. Powell? A. Yes.

Q. And F. S. Powell's percentage was approxi-

mate 14.8 percent?

A. Yes, I would think that is nearly so.

Q. I understand your testimony, Mr. Powell, to

be that you gave your personal check for $2759.50?

A. Yes.

Q. Whicli was a proportionate share of you and

your [257] brothers of the tax liability of the

Alaska Dredging Company, is that right?

A. I believe that is right.

Q. What proportion of the $2759.50 did you fig-

ure was your individual share of that $2759.50?

Mr. McMann: I object to that, may it please the

Court ; it seems to me that the question to be deter-

mined is whether this is the man who paid the tax.

If he was trying to extinguish the liability of some-

body else, or rather under a proposal that that

would extinguish the liability of someone else, which

was not accepted, it seems to be entirely immaterial

what he had in mind, or his thoughts on the subject.

The Court: It probably is quite a bit afield; it

may have some theoretical relevancy on cross-

examination; I will overrule the objection.

A. May I answer?

Q. Yes?

A. I paid no one else's, myself, with the under-

standing with these gentlemen at the time that if I
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undertook to get it back it would all be my money;

they said they would protect me when they took

this check.

Q. Who said they would protect you?

A. The gentleman I gave the $2759.50 to, at the

time, that was understood this was the money, I

was giving it to them.

Q. The $2759.50 was in exact proportion to the

amount of your and vour brothers' stock o^^^lerships

in the corporation? [258]

Mr. McMami: I object to that as argumentative.

Tlie Court: That has been testified to many

times: it is a matter of calculation. The objection

is sustained.

Q. In dollars and cents, what was your propor-

tionate share of the tax, as you figured it, in the

$2759.50?

Mr. McMann: I object to that, also.

The Court: That is the same; it is a matter of

calculation, under the testimony that is a matter of

mathematics.

Mr. Winter: I don't know that we have the exact

I)roportion in here, Your Honor. I am going to

follow it up by attempting to show some other mat-

ters. We have a situation here of an individual

giving his check, and insisted on the exact propor-

tionate part, which was all he was paying and we

were dealing with several brothers here, paying

their proportionate share of the tax, against the

corporation, if they were liable for something.

The Court: No question the first payment under

his testimony—exactly the payment that would have
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been made if the 3/4 was paid or if the percentage

of his brother was paid and what his percentage

would be is, again, a matter of arithmetic. The Ob-

jection is sustained.

Mr. Winter: May we have an exception, Your
Honor %

The Court: An exception may be had, if neces-

sary.

Q. What did you mean, Mr. Powell, when you

wrrote the [259] Commissioner on February 28,

1936—?

The Court: (Interrupting) Is that an exhibit?

Mr. McMann: That is one Your Honor hasn't

ruled on.

Q. A-3, what did you mean when you said

(Reading exhibit)—what did you mean when you

wrote that?

Mr. McMann: May it please the Court.

The Court : (Interrupting) Just a moment, this

question, indirectly, of course, is seeking to put in

evidence an exhibit that there has been a reserva-

tion of ruling concerning. I am going to allow the

question to be put and answered, also imder a reser-

vation of ruling and in the event that I overrule the

objection and permit Exhibt A-3 to be admitted,

—

there is no particular objection except repetition, if

I sustain the objection; I will then sustain the ob-

jection to this question and the answer may be

considered as an offer of proof on cross-examination

by the defendants—it is not necessary for you to

make the objection.
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Ml. McMami: He wants to know what perfectly

plain English means—what he meant by it.

The Conrt : I say that Counsel is, by indirection,

attempting to overcome the effect of the Court's

ruling, but I will permit that to be done under this

reservation. If the witness understands the ques-

tion, he may answer.

Mr. Winter: Now, the witness has been [260]

properly coached by Counsel's statement.

The Court : It is not a question of coaching, be-

cause Counsel really had no ris,ht to read an entire

letter and attempt to put it in evidence, when the

Court reserved ruling.

Mr. McMann: I resent that. The language is

clear. If Your Honor accepts that letter. Your

Honor will have no difficulty in determining what

this man meant by it.

The Court: Well, what I said goes; ruling re-

served. You may answer.

A. I was asking the questions that are contained

in the letter, foi' the purpose that it says, the Eng-

lish says there.

Q. Well, were you acting for your brothers and

yourself, as Trustee or weren't you, when you wrote

that letter?

A. Why, I was acting in the capacity of—when

I was speaking to them, yes, I was acting for them.

Q. When you paid the tax, were you paying the

tax for them or vourself ?
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A. Just what I testified, I paid it for myself, so

I would have a right to take it back, if I wished to.

Q. Did you file any other claim for refund other

than the claim which is attached to the complaint?

Mr. McMann: That is objected to, may it please

the Court.

The Court: Overruled.

A. I did, yes.

Q. You did? A. Yes. [261]

Q. Who did you file a claim with ? I mean, claim

for refimd on the regular form? Do you under-

stand my question?

A. I think I do, you referred to the other

moneys paid here under the same contention?

A. No, I refer

Mr. McMann: No question we are suing on this

particular claim for refund and we are bound by

it.

Mr. Winter: If Counsel so understands, I ac-

cept Counsel's statement, he is suing on this and

none other—I w^on't proceed any further.

Q. Did you insist, Mr. Powell, upon the receipts

showing what they did, when you got them from

the Deputy Collector, made the payment, gave the

check for $2959.50? A. Did I what?

Q. Did you insist upon the receipts being made

out in the form they were? I have reference to

the statement appearing on the receipt. Plaintiff's

exhibit No. 7 ''paying pro rata share of Angela

Sartori?"



United States of America 299

(Testimony of E. E. Powell.)

A. Yes, I think so but I insisted at that time

and I was promised at that time, they would keep

it so there was no question about who paid the tax

and afterwards, they attempted to or did get me
to

Q. (Interrupting) Then if it appears on the

statement of the Collector's office '' Payment of

$2759.50, made by the four Powell Brothers, their

equity of the total tax provided as to their share-

holdings", that is what [262] you insist upon, isn't

it?

Mr. McMann: That is a record made in the Tax

Department office, as I understand ?

The Court: Are you objecting?

Mr. McMann: Yes.

The Court: Sustained.

Q. I take it you insisted the payment of $2959.50

made by the four Powell brothers was also their

equal share in the tax, as shown by the exhibit

which you have in your hand, exhibit 5, same as

you did with respect to Angelo ?

Mr. McMann: (Interrupting) That is now

shown on the exhibit, from which Counsel is ask-

ing this complex question.

The Court: I think the question is too complex.

Objection sustained.

Mr. McMann: The exhibit speaks for itself, I

think.

Q. Well, when you were paying the tax of

$414.77, as shown by a receipt on Plaintiff's exhibit

7 "The proportionate share of "?
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Mr. McMann: (Interrupting) Are you reading

from tliat receipt, Mr. Winter?
Mr. Winter: Yes, I was reading—strike the

question—if Counsel will let me get my question

in before he objects?'

Mr. McMann: I don't like to have him put

things in the witness's mouth, which are not in the

receipt. [263]

The Court: Just a moment, this is cross-exami-

nation; there is a latitude allowed for cross-exami-

nation. You may proceed.

Q. Now, when you paid the $414.77, which you

say, I understood you to say, w^as for the pro rata

Angelo Sartori's tax, was that the same proposi-

tion, upon which you were paying the $2759.50?

A. I was paying it because I was called on and

threatened if I didn't, they would collect it; I don't

know what is on that receipt, but I paid it because

I had to or thought I had to.

Q. You haven't got those—I think w^e can prob-

ably excuse this witness until we get those state-

ments. Have you got them yet ?

A. No, they haven't come yet.

Q. You may excuse the witness.

The Court: You might also communicate with

the bank that you desire that statement of, April

1936, is it?

Mr. Winter: April 1936.

Mr. McMann: I take it, redirect will be taken

at a later date, is that correct ?
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The Court : Not later date, if those get here rea-

sonably soon—it is Saturday, there had better be

some hurry to get them. I think the witness should

step down and see if he can expedite the stuff get-

ting here.

(Witness steps down.)

Mr. McMann: It has been suggested that I take

Mr. Powell's production of that—he doesn't [264]

want the Teller?

Mr. Winter: No, just his personal statement,

cancelled check and statement for the month of

April. .'

A. C. STEWART,

called as a witness on behalf of the Plaintiff herein,

being first duly sworn, testified as follows

:

Direct Examination

By Mr. McMann:

Q. State your name, please?

A. A. C. Stewart.

Q. Where do you live, Mr. Stewart?

A. I live in the City here.

Q. Were you interested in mining claims in the

immediate vicinity of the claims in litigation in this

action? A. I was.

Q. When did you first become acquainted with

that territory?

A. I went there in 1900.
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Q. And how long did you remain there?

A. I have been there ever since, in the summer-
times, some winters.

Q. Did you own any of the chiims in the im-

mediate vicinity of the chiims in litigation here?

A. I owned No. 4 Holyoke, that Mr. Gilmore

later sold for $65,000.00.

Mr. Winter: If the Court please, we ask that

be stricken, the last part isn't responsive.

The Court : What was the question ? [265]

Mr. McMann: I asked if he owned any claims

up there.

Mr. Winter: And he talked about certain sales

someone else made.

The Court : That is merely interpretive. The ob-

jection is overruled.

Mr. Winter : Note an exception.

Q. During the period of tune up to and includ-

ing March 1st, 1913, Mr. Stewart, did you taiow

of sales of various claims in the iimnediate vicin-

ity of the claims in litigation here ?

A. I did.

Q. From your knowledge of those transactions,

as of that time, did you form an opinion as to the

reasonable market value of the claims in question

in this action? By ''reasonable market value" I

mean that amount which a seller who was desirous

of selling but did not have to sell would take and

that amount which a buyer, who was desirous of

buying but did not have to buy would give for like

property in that vicinity?
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The Court: You may answer that yes or nof

A. Yes.

Q. Will you state, in your opinion, what was the

reasonable market value of the particular proper-

ty—of the three claims consisting of No. 1 tract,

if you know that? A. Yes.

Q. And V2 interest in Nugget Bench and the

Yellow Jacket Claim and Philadelphia Fraction,

on March 1st, 1913?

Mr. Winter: Now, if the Court please, let [266]

the record show we object to the question — it

doesn't appear this witness is qualified to answer

that question; no foundation has been laid to show^

upon what he bases an opinion. He says he has l)een

up there and owns a claim up there. Certainly, it

is the mere opinion of this witness, based upon no

facts or will be of no help to the Court and it is

improper. We certainly object to it.

The Court: Certainly, the witness hasn't quali-

fied himself as to any time. The objection is sus-

tained.

Mr. McMann: I am afraid. May it please the

Court, would you be more explicit, T am not sure

what you meant by "any time."

The Court: He said he went up there in 1900,

formed an opinion of the value.

Mr. McMann: My question, was March 1st, 1918.

The Court: Your cjuestion, value as of March

1st, 1913—no previous qualifications shoAved at tliat

time he had any opinion of value.
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Mr. McMann: I beg Your Honor's pardon, I

thought I did.

Q. Mr. Stewart, from your knowledge of the

sales that were made of property in this immediate

vicinity prior to March 1st, 1913, did you form

an opinion as of March 1st, 1913, of the value of

that particular property?

Mr. Winter: He can answer that yes or no.

The Court : He can answer that yes or no.

A. Yes.

Q. I will ask you, what, in your opinion, that

particular [267] property was reasonably worth,

the fair market value of it, March 1st, 1913 ?

Mr. Winter: I object to that previous question,

asking if he formed an opinion on sales prior, with-

out mentioning any sales—it doesn't appear this

witness knows any sales, as to the time of such

sales it would be absolutely improper and be mis-

leading to the Court and be nothing on which to

form an opinion, nothing to show upon what to

form an opinion, just a guess. We will object to it.

The Court: I think the objection goes more to

the weight than admissibility, objection overruled.

Q. You may state, Mr. Stewart, please?

The Reporter: (Repeats the question.)

A. I knew of a number of claims

Mr. Winter: (Interrupting) Just answer the

question. We don't know what you ''knew".

The Court : Answer the question. You have been

asked what the value was.
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A. I would say the claims would have a value

of $25,000.00 to $35,000.00, easily.

Mr. McMann : You may take the witness.

Cross Examination

By Mr. Winter

:

Q. What is your business, did you say, Mr.

Stewart ?

A. I have been mining in that immediate vicin-

ity since 1900.

Q. You are a miner? A. Yes. [268]

Q. Are you an engineer ?

A. I am not an engineer.

Q. Did you ever engage in the business of buy-

ing and selling mining claims'? A. Yes.

Q. When?
A. Well, I have had dividends paid from three

properties in Nome that I tested and promoted,

myself.

Q. You have tested and promoted ?

A. Yes, tested the ground and sold.

Q. You operated it rather than a dealer in min-

ing claims, is that right? Did you ever sell any

claims for anyone else? I mean for cash, outside

of leases ? A. Yes.

Q. Who did you sell any claims for?

A. I sold claims for Tom Gaffney.

Q. When was that?

A. That was in—7 years ago, 1922, 1923.

Q. You didn't buy or sell any mining claims in

1913, did you? I mean for cash?
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A. No, I did not for cash.

Q. Do you know of any sales in 1913 for cash?

A. Yes, I do.

Q. What sales were they?

A. Well, I worked on No. 2 Holyoke, that is two

claims below No. 4 Holyoke, that I refer to and

afterwards that claim was sold, after the time I

worked on it.

Q. When did you work on it ?

A. I worked on it in 1905 and 1906—1903 and

1904, rather; they were working a surface pay

streak [269] at that time and later, that ground

was sold ; I knew of that ground.

Q. When was that ground sold?

A. 1910 or 1911.

Q. That wasn't in 1913? I asked if you knew of

any sales in 1913?

A. Well, I can't remember, specifically.

Q. Was that ground sold on a cash sale or was

it ?

A. (Interrupting) As I remember, half of it

was sold for cash.

Q. And the other half?

A. On a royalty basis—I don't know.

Q. You don't know then?

A. Whether for cash or not.

Q. Is that sale something you heard about or

did you handle it?

A. I didn't handle it, no.

Q. You don't know of your own knowledge what

the sale was?
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A. I knew the sale went through. I thought you

asked me if I knew of any sales made in that im-

mediate vicinity?

Q. You didn't know the details of any sales, of

your own knowledge ?

A. Yes, I would think so, I worked on the claim.

Q. Yes, but did you handle the sale f

Mr. McMann : Let him get through.

Q. How did you find out about the sale, what

somebody told you ?

A. No, they were negotiating for all of the

claims on [270] Holyoke Creek, that included my
claim.

Q. They were negotiating with you?

A. Yes.

Q. Well, did you handle the sale in any way,

that was made ? A. Not on that claim.

Q. I mean, on the sale that you are referring

to?

A. No, just talked to me about lining up these

three claims.

Q. They just talked to you about lining them

up ? A. Yes.

Q. And you heard later the sale went through,

is that right?

A. Yes, all of No. 3 and half of No. 2.

Q. Where is No. 3 Holyoke located ?

A. No. 3 lies next to No. 4, just west of the Bes-

sie Bench claim, you know the Bessie Claim, that

rich claim we are talking about ?
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Q. Yes. How close was it to the so-called ''Third

Beach Line'"?

A. About a thousand feet below the Third Beach

Line.

Q. A very good claim, was it, in your opinion?

A. Very good claim, it was deep.

Q. Did you know that the Roxy Fraction was

sold in 1911, about 1912 for $5,000?

A. I knew the sale was on but I don't just re-

member the date, all those claims in that country

were being tied up by Halpin and others.

Q. Legal Tender, where is that located?

A. Right off my claim. [271]

Q. And that sold for $15,000.00? A. Yes.

Q. In 1928? A. Yes.

Q. No. 3 Holyoke sold for $20,000?

A. Yes.

Q. And the Legal Tender was sold for $15,000?

A. Yes.

Q. About that same time? A. Yes.

Q. Well, now, you say that these claims which

Counsel asked you about, were, in your opinion,

had a value of $25,000.00 to $35,000.00?

A. Yes, I can explain that, if you will let me
talk a minute.

Q. All right, just explain it.

A. In the immediate vicinity where this block

of ground—Cooper Gulch—break on that fiat dry

creek, in prehistoric times, broke in that flat

—
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made rich concentration over that area in there.

(Indicating)

Q. Where the Bessie was'^

A. Below the Bessie and towards Anvil Creek.

Q. That is the reason why you got so mucli for

Holyoke, Legal Tender—they were in close prox-

imity to the Third Beach Line?

A. If you will let me answer?

Q. Answer my question — got the price for

those?

A. Legal Tender, not at all, Legal Tender was

jumped.

Q. Sold for Jf?5,000? A. $15,000. r272l

0. Le.o-al Tender. "NTow, the "Roxv Fraction was

solfl for «^5.000?

A. T rlon't Vnow much of the historv of the

Roxv: it was alwavs mentioned a<^ one of the clnims

in therp: T don't kno^^^ what it was sold for. that T

remember.

Q. How far from the Third Beach Line is the

No. 1 on 'Flat Treek?

A. No. 1 on Flat Treek would be about 1600,

1700 feet below the Third Beach Line.

Q. Well, that was farther removed than the

Holyoke then, wasn't it?

A. Yes, but it was in this spill that I explained

to you.

Q. Did you ever work on any of these claims

known as the ''Powell Grou]) of claims"?
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A. I did not, I did not work on them.

Q. Did you ever test them, yourself, did any

testholes or anything? You are a miner.

A. Xo, I would have to have an option on a

claim before I would go to that expense. I didn't

do any testing.

Q. You didn't know, to your knowledge, the

gold content of the claims except what you heard

since f

A. I knew at that time of the values, ever since

1905, when the Beach Line was struck the whole

area became valuable.

Q. How could you determine the gold in a

given claim except by testholes?

A. Shafts all around th'^re, I knew of the sluic-

ing.

Q. You didn't do anything about it, just what

somebody told you?

A. Well, you know about the cleanups. [273]

Q. What you hear about things?

A. Yes, from friends of mine working there.

Q. Did you know that all of the claims here

involved were sold for $219,000.00 in 1915, on a

royalty basis, did you know that?

A. I didn't know the exact price, I knew they

had been tied up.

Q. Would that be a reasonable value, in your

opinion, on a royalty basis on all those claims?

A. I think it would be.

Q. It would be a fair value, wouldn't it?
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A. I wouldn't think so, knowing what I knew

of the country.

Q. But did you know they were sold for that?

A. Not for the price ; I knew they were tied up

;

I can't remember, specifically, whether I knew of

the price or not.

Q. Are you basing your opinion upon what you

later found out or knew at that time?

A. I was one of the first ones in there, you

see I knew the history of the environment of all

these claims for all those years.

Q. When did you sell your claims—your claim?

A. In 1901, I put it into a small corporation

and they got control of the little corporation and

sold it out, a law^suit was involved; Mr. Gilmore

represented one side and he got a judgment against

the claim because they didn't pay him his fee;

I was offered $125,000 for the claim if I could

negotiate with the stockholders — they were back

at Menominie, Michigan, I was at Nome and I

couldn't consummate the deal. [274]

Q. Well, you answer my question, I said when

did you sell your claim or did you ever sell it?

A. I took stock for the claim and afterwards

sold the stock.

Q. What was the name of your corporation?

A. The Golden Dawn Mining Company.

Q. You transferred your claim for stock, in the

first instance? A. Yes.
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Q. During- all this time, the prices were very

speculative, up there, as to the values'?

A. They were, that is very true.

Q. Very speculative? A. Yes.

Q. And when did the Hammond people go in

there.

A. I believe it was somewhere around

—

Q. (Interrupting) 1923?

A. 1923 or 1920, along in there.

Q. They conducted extensive drilling? and test-

holes, didn't they, before they bought?

A, Yes, I knew the managers and drillmen.

Q. Did you know Mr. Harlan?

A. Yes, have known him ever since he came in

there, I bought a claim from him for $5,000 on

the Beach Line ten miles west of this area.

Q. When was that?

A. That was six years ago.

Q. Well, now, do you know anything about

whether or not the claims of the Powell group

were favorable for dredging or for drift mining?

[275]

A. Well, where they were frozen, they would

be favorable for drift making—pay on bedrock.

Q. Pretty well streaked with water?

A. Thawed areas winded all through them.

Q. In your opinion is the claim that is suit-

able only for dredging more valuable or less val-

uable than the claim that is suitable for drift min-

ing?
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A. It is more valuable for dredging—if I could

explain? You see, there are places in that area, as

soon as you cut the tundra off, you begin to get

colors, you get a little gold all the way; when you

dredge that area, you get gold from bedrock up, if

you drift you only get 3 or 4 feet from the bot-

tom.

Q. It costs considerably more to dredge, you

have to have a large area?

A. That is right, a very large area; I put two

dredges up in that country.

Q. You have, you say?

A. Yes, not in that immediate vicinity.

Q. Do you make any distinction, Mr. Stewart,

when you give a value, in your opinion, the value

of these claims, between a lease and an option,

with a substantial portion paid down as a down

payment and a sale for cash money?

A. I didn't get the tirst part of your question?

Q. I say, do you make a distinction between

—

when you give your opinion—between a sale on

a lease and option, contract agreement, with a

substantial portion paid down, and a sale for cash?

A. Well, if I was doing it, I would rather get

my price [276] in royalties than to sell for cash,

knowing the ground as I did.

Q. Would you rather have received—if you

were doing it—received on a royalty basis in 1913?

A. Yes.

Q. When you give your opinion, then, you are
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assuming that the vahie you are giving is upon

a basis of a substantial portion down and a royalty

payment—^you figured those claims should have

been worth from $20,000 to $25,000?

A. As a sale price.

Mr. Winter: That is all.

(Witness Excused)

Mr. McMann: We have the checks here.

The Court: Mr. Powell, take the stand.

E. E. POWELL
resumes the stand.

The Court: Is this redirect or cross?

Mr. McMann: I would just as soon offer them,

Your Honor, or. Counsel may.

Cross Examination

(Continued) by Mr. Winter:

Q. You have handed me what has been marked

for identification Plaintiff's exhibit No. 47, are

these your cancelled checks for the payments of

$2759.50, $414.77 and $560.35, which you paid to

the Collector? [277] A. Yes.

Q. Were they in payment of what has been

marked for identification, Defendants' exhibit A-7

(I don't think it has been introduced), are those

the checks that were given in payment for the no-

tice, demand for taxes, which is marked for iden-

tification as Defendants' exhibit A-7?
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A. Well, they were given for taxes, at least,

demanded of me.

Q. And this is the demand, A-7 is the demand,

isn't it?

A. Anyhow, I received—I made it, as a nui-

sance to get rid of some trouble, I didn't want to

be worried about.

Mr. Winter: We offer in evidence, may it please

the Court, Defendants' exhibit A-7 and Plaintiffs

exhibit A-12.

The Clerk: (Indicating) This should be Plain-

tiff's exhibit 12, because Mr. McMann offered it.

Mr. McMann: I didn't offer it, I asked that it

be marked.

The Court: Do you wish to offer 12? Plaintiff's?

Mr. Winter: Yes.

The Court: Xo objection.

Mr. Winter: A-7.

The Court: Admitted.

Plaintiff's exhibit No. 12, and Defendants'

exhibit A-7, admitted m evidence. [278]
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PLAINTIFF'S EXHIBIT No. 12

Seattle, Wash., April 13th 1936. No. 677

Main Office

First National Bank of Seattle 19-2

Pay to Collector of Internal Revenue or order

$2759.50 Two Thousand Seven Hundred Fifty Nine

and 50/100 Dollars.

Signature E. E. POWELL
Address

2-1936-Spl 2 Co

[Endorsed on back] : Pay to the order of Seattle

Branch Federal Reserve Bank 19-1 San Francisco

19-1. Income and Profits Tax Account. For credit

to the Treasurer of the United States. Apr. 15, 1936.

Alex McK. Vierhus, Collector of Internal Revenue

succeeding John C. Bowen, Col'r. Int. Rev. John C.

Bowen.
Pay to the order of any Bank or Banker or

through the Seattle Clearing House Assn. All pre-

vious endorsements guaranteed Aug. 19, 1936. 19-1

Seattle Branch 19-1 Federal Reserve Bank of San

Francisco.

Seattle, Washington July 10, 1936 No. 73

The Bank of California

National Association

Seattle, Washington 19-11

Pay to Collector of Internal Revenue or order

$414.77 Four Hundred Fourteen and 77/100 Dol-

lars '36 Feb 00 C#2 Spl. E. E. POWELL
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[Endorsed on back] : Pay to the order of Seattle

Branch Federal Reserve Bank 19-1 of San Fran-

cisco 19-1. Income and Profits Tax Account. For

credit to the Treasurer of the United States. July

13, 1936. Thor W. Henricksen, Act. Collector of In-

ternal Revenue.

Pay to the order of any Bank or Banker or

through the Seattle Clearing House Assn. All prior

endorsements guaranteed. July 14, 1936. 19-1 Seat-

tle Branch 19-1 Federal Resei've Bank of San Fran-

cisco.

Seattle, Washington, Aug. 15, 1936 No. 74

The Bank of California 19-11

National Association

Seattle, Washington

Pay to Collector of Internal Revenue or order

$560.35 Five Hundred & Sixty & 35/100 Dollars

E. E. POWELL.
36-2 Spl 2 COO 512.04

8-530116 48.31

[Endorsed on back] : Pay to the order of Seattle

Branch Federal Resei've Bank 19-1 of San Fran-

cisco 19-1. Income and Profits Tax Account. For
credit to the Treasurer of the United States. Aug.

18, 1936. Thor W. Henricksen. Acting Collr. of In-

ternal Revenue.

[Endorsed]: No. 47 Plaintiff's Exhibit 12. Adm.
1-20-40.
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DEFENDANTS' EXHIBIT A-7

NOTICE AND DEMAND FOR INCOME TAX
United States Internal Revenue Service

Notice is hereby given that there has been assessed

against you the amount stated hereon. Demand is

hereby made for immediate payment of said tax.

If payment is not made within ten days after date

of this notice, the Act provides that interest at the

rate of 1 per cent per month will accrue from the

date of this notice and demand.

Date Feb. 24, 1936. -p^^^

To the Collector of Internal Revenue

At Tacoma, Wash.

I inclose herewith the sum of $ in payment

of the tax shown below.

Name
Address

Collector's Paid Stamp

—

Additional 1933
Income Tax Assessed

Name and Address by the Commissioner Items Fotal Assessment

2423.41 3686.31 19

279.89 27

881.24 EP
101.77 Feb. 00 C#3 1936

Alaska Dredging Co

c/o E E Powell Int to 2-18-36

9300 Purcell Ave
Seattle Wash Int to 2-18-36

Feb 00 C#3
Return this form with remittance

899M

Authority for Immediate Assessment of a Defi-

ciency in Income Tax

(Jeopardy Assessment)

Section 279 of the Revenue Act of 1926, relating

to the income tax imposed by that act and the prior
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revenue acts for 1927 and prior years, and section

273 of the Revenue Acts of 1928, 1932 and 1934, re-

lating to the income tax imposed by those acts for

1928 and subsequent years provide in part that if

the Commissioner believes that the assessment or

collection of a deficiency will be jeopardized l)y de-

lay, he shall immediately assess such deficiency and

notice and demand shall be made by the collector

for payment thereof; that the taxpayer may obtain

a stay of collection of the whole or any part of the

amount of the assessment by filing a bond with the

collector within ten days after the date of the no-

tice and demand for payment; and that if the as-

sessment is made before a notice in respect of the

deficiency' has been sent by the Commissioner to

the taxpayer by registered mail, such a notice shall

be mailed within sixty days after the assessment

is made. Within ninety days after such notice is

mailed the taxpayer may file a petition with the

United States Board of Tax Appeals, Washington,

D. C, for a redetermination of the deficiency.

[Endorsed] : No. 47. Defendant Exhibit A-7 Adm.
1/20/40.

Q. Xow, what does this statement on Plaintiff's

exhibit No. 12 (Indicating)—

?

Mr. McMaim: Is that the Collector's niunber, Mr.

Winter ?

Q. I don't know. Is that in your handwriting?
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A. I don't know.

Q. Is that your handwriting I

A. No.

Q, Was that on the check when you gave it?

A. No, I don't think I noticed it, but it may
have been there.

Q. (Indicating) On the second check, was that

in your handwriting? A. No, sir.

Q. And on the third check—I take it that was

put on there (indicating)—I think it is the Col-

lector showing assessment against which it was

credited, Your Honor, That is all.

Mr. McMann: We haven't got that statement,

yet, do you still want that?

Mr. Winter. No. I would like for you to pro-

duce it before the trial is over.

A. It will be here in a few moments.

Mr. Winter: That is all right. I don't think I

want to oifei" it, unless it shows that I think it does.

The Court: Are you through with your cross-

examination ?

Mr. Winter: Yes, Your Honor. [279]

Redirect examination

By Mr. McMann:

Q. Will you explain to the Court the difference

between a patented claim and a claim to which you

consider you have a title, derived through other

sources ?

A. One is a Government title, undisputable ; the

other is subject to all the harassing things—with
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jumping claims and, at that time, making trouble

for the owner under any pretext whatever and

claiming an interest to it, so forth.

Q. Now, Counsel called your attention to the

fact that in the contract of 1915^ the 1/8 interest

which was thereafter acquired in 1920, was omitted

from the contract, what was the reason for that?

A. In all of our offering of property to anyone,

we were careful not to agi'ee to give a title until we

had all of it tucked in, in an undisputed position,

for fear somebody would bo)) up. In each instance,

where there was a question and there were many of

them, WT were only guaranteeing certain interests,

the others subject to negotiations and, usually, we

had to buy—as in the Greenberg case—we had to go

out and buy many titles to quiet them down
;
people

came, wouldn't want the question of title standing'

out.

Q. Now, Counsel called yoin* attention to the

penciled notations in the Minute Book of the corpo-

ration, where over the words, written in "The Won-
der Dredging Company Contract", how did that

happen to be done, do you know?

A. That was where we were thinking, or expect-

ing, to get [280] out a new contract, we made a no-

tation and had it copied off with that added in, a

new contract, not for that purpose, that couldn't

be changed.

Q. Was that contract ever modified except by

the resolution which Counsel called your attention



322 E. E. Poivell vs.

(Testimony of E. E. Powell.)

to, in reducing the amoimt of the royalties to be

paid? A. I think not.

Q. Counsel called your attention, as I recollect

it, to the fact that there was some consolidation of

a corporation formed just before 1913?

Mr. Winter: I object to that as misstating the

fact, Counsel didn't say, the witness said it was

some sort of consolidation.

Mr. McMann: Well, it was testified to on cross-

examination, maybe I am wrong. I withdraw the

question.

Q. Mr. Powell, you testified on cross-examina-

tion ^Y\\h respect to some consolidation which took

place, as I recollect it, sometime just prior to 1913,

is that correct? A. Yes.

Q, How much acreage was controlled by that

consolidated corporation ?

Mr. Winter : If the Court please, there are some

agreements here I think they are the best evidence

of consolidation of any sort.

The Court: I think this is mostly atmosphere

now, I overrule the objection.

Q. Will you state?

A. That combination took in all this Wonder

Creek ground [281] and what was shown on that

map yesterday, 2400 acres.

Q Coimsel called your attention, or rather, asked

you about your income tax returns during the period

between 1933 and 1913, that being the Alaska Dredg-

ing Company returns, and I think you answered
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that you had paid in income tax during that year,

those years, you made returns each year, did you

not, Mr. Powell? A. We did.

Q. On those returns, were your books exam-

ined periodically by the Income Tax Department *?

A. Each year.

Q. Now, how were you acting, regarding the

payments which you received during that period?

A.- They allowed us to keep that money until

we got

—

Mr. Winter (Interrupting) I object to that as a

conclusion of the witness; the tax returns are the

best evidence of what they contained or what was

done.

The Court: I will overrule the objection.

Mr. Winter: Exception.

Q. State. Mr. Powell.

A. They allowed the money received until we
got back our value which was considered variously

two hundred, plus, thousand dollars, as being worth,

the 1st day of April 1913.

Mr. Winter: I move to strike the answer as a

conclusion and not supported by any facts and pur-

porting to say what someone allowed somebody to

do, a rank conclusion; we have no way of combat-

ing it. [282]

The Court: Objection overruled.

Mr. Winter: Note an exception.

Q Now, Counsel did examine you and ask

you questions w\\\\ reference to certain assessments.
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affidavits which were not in evidence but which he

said you put in at various times, what was the

purpose of those assessment affidavits?

Mr. Winter: If the Court please, I certainly do

not recall asking about any assessment affidavits

and I object to it.

The Court: You did inquire of him.

Mr. Winter: I don't know what an assessment

affidavit is'?

The Court: Several you had, purporting to show

how much drilling they had done, so foi*th. The

objection is overruled.

Q. What was the purpose of those statements

that you made ? I take it they were made by way of

affidavit, that Counsel w^as questioning you about?

A. Those are what we term *' Filed assessments."

Each year, you certify you do your assessment

work, when it is necessary; for many years, they

were suspended, during the War, and at different

times, and are yet, but when it is necessary we show

that we do that, if they are not patented; if

they are patented, or in the course of patenting,

after tliey get beyond a certain stage, you cease to

certify, still your ground is protected.

Q. Now, what I was attempting to find out, Mr.

Powell, did those necessarily include all the work?

A. Oh, no, had nothing to do—there is a certain

amount [283] you nuist—$100.00 or more, if it is

demanded, if ihey have to do anj^-bing.

Q. Now, Mr. PoAvell, I hand you a communica-
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tion, which has been marked Plaintiff's exhibit No.

13 for identification, and ask you if you received

tliat in the ordinary course of business?

A. Yes.

Mr. McMami: I offer this in evidence, Your

Honor.

Mr. Winter: I object to it as incompetent, irrele-

vant and immaterial, not within the issues in this

case, doesn't go to prove anything on any question

that was asked.

The Court: Let me see it.

Mr. McMann: (Hands exhibit to the Court.)

The Court : Let me see the dates of these checks.

Mr. Winter: I want to call Your Honor's atten-

tion to this fact, that this is not an assessment let-

ter; that is a letter notifying him that it is pro-

posed to do something.

The Court: It is admissible as bearing upon the

state of mind of Mr. Powell. I may accept your

viewpoint of it or I may accept Mr, McMann 's con-

tention upon it. Objection overruled, and it is ad-

mitted.

Plaintiff's exhibit No. 13, the letter last above

referred to, admitted in evidence. [284]
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PLAINTIFF'S EXHIBIT NO. 13

Treasury Department

Washington

Feb. 17, 1936.

Office of

Commissioner of Internal Revenue

Address Reply to

Commissioner of Internal Revenue

and Refer to

IT :AR :E-3

JAH
Mr. E. E. Powell, Transferee,

9300 Purcell Avenue,

Seattle, Washington.

Sir:

You are advised that the determination <^f the

income and excess-profits tax liability of the Alaska

Dredging Company, Seattle, Washington, for the

j^ear 1933 discloses deficiencies of income and excess-

profits taxes in the respective amounts of $2,423.41

and $881.24 as shown by the attached statement,

which deficiencies plus interest as provided by law,

it is proposed to assess against you as transferee of

assets of said corporation, in accordance with the

provisions of section 311 of the Revenue Act of

1932.

If it is not your desire to ])rotest the determina-

tion of 3^our income and excess-profit tax liabilities

as set forth in this letter, you are requested to exe-
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cute the enclosed form and forward it to the Com-

missioner of Internal Revenue, Washington, D. C,

for the attention of IT:AR:E-3-JAH. The sign-

ing of this form will expedite the closing of your

return by permitting a prompt assessment of the

deficiencies and will prevent the accumulation of

interest charges, since the interest period termi-

nates thirty days after filing tlie enclosed form, or

on the date the assessment is made, whichever is

earlier. If this form is not executed and filed, inter-

est at the rate of 6% per annum will accumulate.

If you so desire, you are granted thirty days from

the date of this letter within which to file any ])ro-

test in writing against the income and excess-profits

tax liabilities proposed herein. A protest, if filed,

must be executed in triplicate, mider oath, and con-

tain (a) the name and address of the taxpayer; in

the case of a corporation, the principal office or

place of business, and the State in which incor-

porated; (b) the date and symbols of the letter

with respect to which the protest is made; (c) the

year or years involved; (d) the proposed adjust-

ments to which you take exception, supported by

details of facts, figures, and all material evidence

available regarding the items in respect to which

the adjustments are proposed, and (e) a statement

as to whether a hearing is desired.

Since it is desired to bring this matter to a satis-
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factory conchision as promptly as possible, an early

reply to this letter will be appreciated.

Respectfully,

CHAS. T. RUSSELL,
Deputy Commissioner.

By H. G. NICHOLS,
Assistant Head of Division.

Enclosures

:

Statement

Form 870

[Endorsed] : Xo. 47. Plaintiff Exhibit 13. Adm.
Jan. 20, 1940.

Mr. McMann: Mr. Winter, I asked you if you

had a certified copy of a letter written by Mr.

Powell to the Collector of Internal Revenue at Ta-

coma, Washington, on April 13, 1936, did you find

that?

Mr. Winter: I have examined the Collector's file

for all correspondence and I have all the corre-

spondence I am able to find, but I have no certified

copy of any letter other than what has been intro-

duced from Mr. Powell; if Mr. Powell says that is

a copy, I think he will tell the truth. I won't make

an objection on the ground that it is a copy.

(Indicating) This is the answer to Mr. Butcher's

letter?

Mr. McMann: Answer to Mr. Henricksen's letter.

Mr. Winter : Mr. Butcher is the one who wrote it.
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Q. Showing you this instrument, Mr. Powell,

marked Plaintiff's exhibit No. 14, I will ask you if

that is a carbon copy of a letter which you addressed

and mailed to the Collector? A. Yes.

Mr. McMann: I offer this in evidence. Your
Honor.

Mr. Winter: No objection.

The Court : It is admitted.

Let me see it. (Examininjo; exhibit.)

Plaintiff's exhibit No. 14, the letter just re-

ferred to, admitted in evidence. [285]

PLAINTIFF'S EXHIBIT No. 14

April 13, 1936

Collector of Internal Revenue

Tacoma, Wash.

Dear Sir:

Referring to payment of $2759.50, made this day

by the under-signed, account of Additional 1933 In-

come Tax assessed against the Alaska Dredging

Company, of which F. S. Powell, J. E. Powell, O. M.

Powell and myself were stockholders, owning

148,500 shares of the capital stock, it is requested

that your office make an attempt to collect the bal-

ance of this tax from the other stock-holders.

This payment is made by the under-signed in

order to avoid transferee assessment, which is

threatened against the stock-holders, and is without

prejudice to the right for a refund. The reference

is made particularly to a letter dated August 26th,

1935, filed with the Conunissioner of Internal Reve-
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nue, under which an agreement was suggested' for

the settlement of these taxes, by the terms of which,

upon paying our pro rata, we were to be released of

all further liability or taxes of Alaska Dredging

Company.

It is expressly understood that this letter shall

not in any way affect our right to refund.

Yours very truly,

E. E. POWELL
EEPrdp
Copy of letter of August 26, 1935 attached.

[Endorsed]: No. 47. Plaintiff Exhibit 14. iVdm.

1-20-40.

Mr. McMann: That is all, Mr. Powell.

Recross Examination

By Mr. Winter:

Q. Mr. Powell, what is your Secretary's initials,

or what were they in 1936, do you recall ?

A. That is from Seattle—Mr. Bige.

Q. ''D. P."?

A. J. A. Bige, I think.

Q. Who prepared this letter? (Indicating)

A. That was the stenographer.

Q. The stenographer in your office?

A. Yes.

Q. You prepared it, yourself? A. Yes.

Q. And you mailed it to the Collector?
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A. Yes.

Q. Did you receive Plaintiff's 5 in reply to this?

A. I don't know.

Q: You notice Plaintiff's 5, dated April 14th,

your letter dated April 15th.

Mr. McMann: I think he had probably better be

shown the letter.

The Court : Whose letter dated the 15th ?

Mr. Winter: 14th, the Assistant to the Collector.

The Court : And this letter is what ?

A. This is the first—I don't know.

Q. You don't know which you received?

A. No. [286]

Q. Doesn't refer one to the other—I just wanted

to find out. That is all.

(Witness Excused)

O. M. POAYELL,

called as a witness on behalf of the Plaintiff herehi,

being first duly sworn, testified as follows

:

Direct Examination

By Mr. McMaim

:

Q. State your name, please, Mr. Powell?

A. O. M. Powell.

Q. Where do you live, Mr. Powell ?

A. Nome, Alaska.

Q. Were you one of the persons interested in

these particular claims that are in litigation here?
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A. Yes.

Q. When did you go ui^ there, Mr. Powell ?

A. 1900.

Q. And these clahns were l^eing worked and

tested prior to 1913—what were you doing, what

was your particular work? A. What?

Q. What w^as your particular work with refer-

ence to them? A. Drilling, just prospecting.

Q. During that period of time, Mr. Powell—did

you have anything to do with the office end of it, as

it were? A. I did not.

Q. Who was conducting that?

A. My brother, E. E. Powell. [287]

Mr. Winter: Office end of what?

Mr. McMann: The mining transactions.

Mr. Winter: Of whom, the Alaska Dredging

Company or the Nome Dredging, or all the rest of

these, I don't know, I thought it was a Holding

Company—who is he talking about when he is talk-

ing about "we"?

Q. Mr. Powell, prior to 1913, what was your

practice, with reference to drilling on the ground

up there?

Mr. Winter: Whose practice, his individual

practice ?

Q. Yes.

Mr. Winter : And for whom ?

Q. do ahead, Mr. Pow^ell.

The Court: He may ask for whom, who was he

drilling for?
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Q. Whom were you drilling for?

A. The Alaska Dredging Company, E. E. Powell

holdings, Nome Consolidated, all the Companies

concerned.

Q. These Companies that you speak of were all,

at least, affiliated together were they not?

A. Yes.

Q. And what was your practice in making tliese

drill-holes, when did you make them ordinarily?

A. Where ?

Q. When? A. In the wintertime.

Q. Did you stay in Nome or about Nome each

winter? A. Yes.

Q. And how long did you have a drilling ma-

chine or [288] machines there ? A. I had two.

Mr. Winter: He must have had something to drill

with, if he was drilling.

Q. How many testholes do you think you made

on the particular property that is involved in this

case? The Philadelphia Fraction, Yellow Jacket,

No. 1 Flat Creek and Nugget Bench ?

A. I made many of them, run over hundreds.

Q. Were records made of the contents derived

from these testholes? That w^as the purpose of

making them wasn't it?

A. That was the idea of making them.

Q. What was the attempt to determine? What

were you attempting to determine by making these

various holes?

A. Depth, formation and valuation.
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Mr, McMann: You may take the witness.

Mr. Winter: That is all.

(Witness Excused)

Mr. McMann: That is the plaintiff's case, Your
Honor.

Mr. Winter: Do you rest?

Mr. McMann: Yes.

Mr. Winter: If the Court please, at this time we

move, the Defendants move to dismiss this action

on the ground the plaintiff has failed to sustain the

burden of proof (1) the allegations in [289] his

complaint and (2) the jurisdiction of this Court to

entertain this suit against the United States of

America.

I just want, for the purpose of the record, to

point out that under Section 3732 of the Internal

Revenue Code: (Reads citation.)

(Argument.)

The Court: I will reserve ruling on this motion.

The Cxovernment may put in its evidence.

Mr. AYinter: I may take it, Your Honor, an}^ evi-

dence we put in will be considered—the motion will

be considered as having been made and ruling re-

served prior to putting in our evidence. I want to

put in something—I think I ought to put all the

facts before the Court.

The Court: Well, if you have any doubt on that,

I will overrule the motion. You can use your judg-
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ment on what you want to put in. So the recoid may
be clear.

Mr. Winter : So, we may have an exception to the

ruling f

Mr. McMann: There is a deposition on tile, I for-

got. I wonder if we could put that in ?

Mr. Winter: Not after a motion has been made.

Mr. McMann: I don't think the deposition

changes the motion.

The Court : Do you wdsh to reopen %

Mr. McMami: I would like to. Your Honor, to

put that in. [290]

The Court : The motion to reopen granted.

The deposition is ordered XHiblished.

Mr. Winter : It may be stipulated that the deposi-

tion will be considered as having been read in ()[)en

Court and subject to the Court's ruling upon an}'

question, reserving an exception to any legal objec-

tions we have to the form and the sufficiency of the

question, legal effect of the question.

The Court: It will be so considered as read in

evidence.

Mr. Winter: Reserving our legal objection to any

questions.

(Deposition of

JOSEPH M. CRABTEEE.)

The Court : I will read the dei)osition.

All right. The Deposition is considered in evi-

dence. The plaintiff, I understand, rests?

Mr. McMann: Yes.
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The Court: The Government is considered as

having remade its motion on the same grounds and

for the |)urpose of making a ruling at this time, the

Government's motion is denied and overruled and

exception will be noted.

Mr. Winter: I will call Mr. Hanson. [291]

W. W. HANSON,

called as a witness on behalf of the Defendants

herein, being first duly sworn, testified as follows:

Direct Examination

By Mr. Winter:

Q. State your name ? A. W. W. Hanson.

Q. What is your business, Mr. Hanson I

A. Engineer, Revenue Agent, Bureau of In-

ternal Revenue.

Q. Is that mining or timber engineering'?

A. Just mining.

Q. How long have you accupied your position as

mining engineer, or Agent, in the Bureau of In-

ternal Revenue'?

A. Well, if you will let me make a little explana-

tion, I think I may clear up the record.

Mr. McMann: I think you could answer this

question.

The Court: He may make an explanation ?

A. I was back in Washington, D. C. in the En-

gineering Division for four years and when I was

back there, the title was Valuation Engineer and
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since Decembei* of 1925, when I have been located

in the West in the different Revenne Agents' offices,

the title given me is Engineer-Revenue Agent ; so I

I have been working out of the Engineering Di-

vision for 18 years.

Q. Calling your attention to August 1935, were

you called upon to make any examination or any

valuation with respect to the claims that have been

designated here as the Powell Claims'?

A. Well, I was in Seattle, in the summer of

1935, and [292] was handed the income tax return

of the Alaska Dredging Company.

Q. You refer to Defendants' exhibit A-6?

A. This is a photostat copy of the return.

Q. That was handed to you?

A. Handed to me.

Q. What examination did you make with respect

to the property involved, which is shown on that ex-

hibit, involved in the sale of 1933 to the Hammond
Consolidated Goldfields ?

A. Well, I went down to the office of the Alaska

Dredging Company and began to make inquiry as

to what the selling price of the property was h\

1933, and also made inquiry, held discussions, as to

the basis for setting up a claim of 1913 value on the

property involved.

Q. You say when you went down there, where

do you mean, to the offices of the Alaska Dredging

Company %

A. Yes, I went down to the office of the Alaska



338 JS. E. Powell vs.

(Testimony of W. W. Hanson.)

Dredging Company which is here given as 9300

Purcell Avenue; it is in the southern part of the

city and I believe the first person I contacted \Yas

Mr. E. E. Powell.

Q. AVere you or were you not shown the contract

of what has been referred to here as the Wonder

Dredging contract, 1908?

A. Yes, I don't remember whether I saw it on

that particular day or not; when I speak of ex-

amination, I told Mr. Powell that I would have to

have certain information and it was all given to me

;

I don't know whether it was on that day or a few

days later
;
[293] anyway, I got it all.

Q. What information was given to you at that

time by Mr. Powell ?

A. The first day I went down there ?

Q. Yes? A. I don't remember.

Q. As the result of your examination, did you

prepare a report? A. I did.

Q. And recommendation? A. I did.

Q. As to valuation of the claims which have been

referred to here as the Powell claims of 1913?

A. I did.

Q. And what w^as the basis of your recommenda-

tion? How did you arrive at a basis of valuation, I

should say?

Mr. McMami: May it please the Court, I think

the written record made of that is the best evidence

of what he did.

The Court : I think probably so.
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Mr. Winter: I think we are entitled to show,

Your Honor, that at the time of the investigation,

there was exhibited to Mr. Hanson certain contracts

which are in evidence; that there was no evidence

of any costs or anything else exhibited to him and,

as a compromise, or settlement basis, the value of

$115,000.00 as the value of all claims sold was ar-

rived at and agreed to between the officers of the

Company and the Revenue Engineer. That was the

l^urpose. [294]

Mr. McMann: That would be contrary to the

written record made.

Mr. Winter: It is not contrary to the written

record at all.

The Court: Well, you first asked him—If you

have it and it is admitted, maybe I will allow him

to give some explanation or foundation for it—you

asked him if he made a report on the basis of it—

I

think you have your cart before your horse.

Q. You did make a report, Mr. Hanson?

A. I did.

Q. Was a copy of that report furnished to the

taxpayer? I mean, furnished to the taxpayer, the

Alaska Dredging Company?

A. I expect so, a copy of my report usually goes

along with the copy of the Revenue Agent's report.

Q. Have you got the copy of the report?

Mr. McMann: Yes, we have a copy of it, Mr.

Winter.

Q. (Indicating) And is this the report that you

prepared ?
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The Court : Suppose you have that marked, so we
will know what ''this" means?

The Clerk: Defendants' A-8.

Q. I will show you what is marked for identifi-

cation Defendants' exhibit A-8, is that a copy of the

report which you prepared?

A. No, sir, it is not.

The Court: It is now 12:00 o'clock, we will take

a recess until 1:15 this afternoon. Adjournment.

[295]

Saturday Afternoon Session,

January- 20, 1940.

1:15 O'clock.

All present and proceedings continued as follows

:

W. W. HANSON,
resumes the stand.

Direct Examination

(Cont'd)

By Mr. Winter

:

Q. Mr. Hanson, do I understand you made a de-

termination for the Commissioner as to the value

of the claim sold in 1933 ?

Mr. McMann: I object to the question. The ques-

tion was whether the witness made a determination

for the Commissioner; the Commissioner makes liis

own determinations.
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The Court: He may answer the question, as to

whether he made it or not. A. Yes.

Q. Was the vahiation which was used by the

Commissioner in the assessment shown, Plaintiif's

exhibit 9, the valuation which you recommended?

Mr. McMann: We object to that, may it please

the Court; the determination is by the Com-

missioner.

The Court: I think so. I think this witness can

testify in his opinion what it was worth, but I don't

think he can testify as to what actuated him, per-

sonally, in this.

Mr. Winter: I am asking if the same determina-

tion was accepted by the Commissioner that he

[296] made. He can answer that yes or no, Your

Honor.

The Court: I still think it is objectionable, and

will so hold.

Q. When you computed the present worth of the

claim sold in 1933, based upon the 1908 contract, did

you imderstand that the contract included all of the

claims which were sold in 1933 ?

Mr. McMaim: The witness testified he saw the

contract ; the contract speaks for itself.

The Court : Overruled. You may answer.

The Reporter: (Repeats the question.)

A. Yes.

Q. When did you first learn that the 1908 con-

tract didn't include all of the claims sold in 1933 ?

A. Sometime in June of 1938.
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Q. And what was the occasion for obtaining^ that

knowledge if you recall?

A. Well, when the claim for refund

Mr. McMann: (Interrupting) I think this is too

remote; I can't see it has any bearing.

The Court: Overruled.

A. When the claim for refund, filed by the

Alaska Dredging Company, was looked over in the

Seattle Revenue Agent's office, it being a mining

problem, question of mine valuations, the matter

was referred to me in Los Angeles.

Q. And did you make investigation as to the

claim for refund upon which the plaintiff is basing

this action?

A. I did, I read over the files [297]

Mr. McMann: (Interrupting) I think you have

answered it, Mr. Hanson.

Q. Subsequent to the time you made your in-

vestigation and report, as to valuation of these

claims for income tax purposes, did you have any

occasion to meet with any officers or anyone con-

nected with the Alaska Dredging Company with

reference to its tax liability? I am referring now to

conferences or discussions with respect to valua-

tion, which you were determining in your first ex-

amination ?

A. Yes, after I had completed my first exami-

nation, I had a conference with Mr. E. E. Powell.

Q. Who else was present?
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A. Well, there was one of Mr. Powell's brothers

and an accountant. I think his name was Virtue.

Q. Was the question of the valuation of the

properties, of the claims, March 1st, 1913, value of

the claims which were sold in 1933, discussed?

A. Yes, that was the subject of the discussion.

Q. That was the subject of the conference, was

it not? A. Yes.

Q. What was the subject of your conference and

conversation ?

A. Well, the question primarily was the 1913

value of those mining claims.

Q. Just tell the Court whether you explained to

Mr. Powell whether or not you were using the 1908

contract as a basis?

Mr. McMann: I object, may it please the Court,

upon the ground that this is calling for a [298]

conclusion, rather than for what the conversation

was; it is rather leading.

The Court: I appreciate it is leading. I am not

going to sustain the objection. The Court is never

convinced by leading questions as one where the

answer is spontaneous. Having that in mind, you

may examine.

Ml'. Winter: I will accept the censure of the

Court.

The Court: That isn't even censure; that is

merely a statement.

Q. Will you just state the sum and substance

of your conversation had with Mr. Powell relative
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to the 1908 contract and determination of the valua-

tion as to these claims'?

A. Well, I told Mr. Powell that I didn't think

that the contract that was in effect as of March 1st,

1913, was worth its unpaid balance on that date;

that I would be willing to entertain a reasonable

value but that the unpaid balance, m my opinion,

should be discounted for present worth and that

was the basis used in valuation.

Q. Now, I have asked you to prepare a compii-

tation of the present worth of the mining claims

sold in 1933, based upon the contract of sale of

1915, which is in plaintiff's exhibit 8. Have you pre-

pared a computation based upon that contract, as

was used by the Commissioner in basing a market

value of the claims under the 1908 contract?

Mr. McMann: I don't understand the [299]

question, may it please the Court.

Mr. Winter: I withdraw the statement.

Q. Mr. Hanson, I have asked you to prepare

a computation of the market value of the property,

using the same basis as was adopted by the Com-

missioner of Internal Revenue, in his assessment

letter, of Plaintiff's exhibit 9, and using, instead

of the 1908 contract, as was used by you in your

recommendation and by the Commissioner, by using

the contract of 1915, and have you made such com-

putation? A. I have.

Q. I will show you what has been marked for

identification Defendants' A-9 and ask you if that

is the computation? A. It is.
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Q. Now, in that exhibit, which has been marked

for identification Defendants' exhibit A-9, have you

used the contract of 1915 as a basis of determining

the market vahie as of March 1st, 1913, of the min-

ing claims? A. I have.

Q. You understand the contract of 1915 includes

all of the claims with the exception of the one-eighth

interest in the Philadelphia Fraction?

A. I believe it is a one-eighth interest; that is,

if the one-eighth interest is not included in this,

(indicating)

Mr. Winter: We offer in evidence the compu-

tation.

Mr. McMann: May I see it? (Examining ex-

hibit.) [300]

May I ask a question about this?

The Court: Sure.

Cross Examination

By Mr. McMann

:

Q. Would you explain, Mr. Hanson, you say

here: ''$219,664.00, payable $13,500.00 within half

a year; $48,003.04 within a year; and $158, 160.96

is the balance", those are the terms of the contract,

I take it?

A. That represents the terms of the contract.

Q. You say "Present worth, $13,500.00 over 6

months at 6 percent equals $13,500.00 by .90 with

a lot more decimals, you discount that from $13,-

000.00 to $12,000.00, is that correct?

A. Yes.
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Q. What is the basis of that discount?

A. Why, $13,500.00 due six months hence, would

have a present worth value of $12,949.10.

Q. In other words, what you have done, if I am
correct, is to deduct from $13,500.00, 6 percent of

it for six months'?

A. Yes, simply apply that, the present worth

factor of 6 percent for 6 months.

Q. And you have done that with the $48,003.00

that was due within a year, also?

A. That is right.

Q. And have arrived at a sum which is 6 percent

less than $48,000.00? A. That is right. [301]

Q. For the one year?

A. That is right.

Q. And the remaining balance, $158,000.00, you

have taken over a period of 16 years?

A. That is right. This contract was dated No-

vember 1915; on November 1916, there was due this

payment of $48,000.00 and the balance of $158,-

000.00 was due; there was nothing in the contract

to say when it was due ; it could run on indefinitely,

as long as the terms of the contract had been lived

up to; by 1933, it had not been paid; from 1916 up

to 1933 is 16 years; so that is the basis, is using

the 16 year life.

Q. Then, you didn't take into consideration the

testimony that that contract was never fulfilled?

A, I knov7 none of them were fulfilled until the

1933 contract.
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Q. And if this sale happened to be made 100

jeiws from now, you would have discounted that

note by the 100 years'?

A. Wait a minute, you say if this contract hap-

pened to be made 100 years 1

Q. (Interrupting) Sale had happened to be

made 1

A. There would have been a reason in it, yes.

Q. Well, now, how did you arrive at the 6 per-

cent basis?

A. Well, mining is a hazardous business; cer-

tainly anybody going in the mining business would

expect at least 6 percent return on their money.

[302]

Q. If the contract provided ?

Mr. Winter: (Interrupting) If this is going

to be cross-examination'?

The Court: I think you have enough informa-

tion.

Mr. McMami: Then I object to this upon the

ground it has no basis for the determination of

anything.

The Court: Well, I don't know whether Counsel

has offered that?

Mr. Winter: I have offered it.

The Court: If it is offered, I will receive it for

what it is worth. It is a matter of arithmetic, if I

accept the witness's conclusion as to what basis

should be used; if I don't accept it, I am not hurt.

Objection overruled. The exhibit is admitted.
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Defendants' exhibit A-9, the computation last

above referred to, admitted in evidence.

DEFENDANTS' EXHIBIT A-9

$219,664.00payable: $13,500.00 within 1/2 year

48,003.04 " 1
''

158,160.96 '' balance

Present Worth $13,500.00 over 6 months at 6%
equals $13,500.00 x .960674 equals $12,969.10

Present Worth $48,003.04 over 1 year at 6% equals

$48,003.04 X .889996 equals $42,722.51

Present Worth $158,160.96 over 16 years at 6%
equals $158,160.96 x .393646 equals $62,259.43

Total Present Worth $117,951.04

Net cash rec'd 1913 to 1928 incl 101,034.83

Remaining value on 12/31/28 „ 16,916.21

Net Selling Price in 1932 „ 32,574.39

1933 Profit $ 15,658.18

[Endorsed]: No. 47. Defendant Exhibit A-9.

Adm. Jan. 20, 1940.

Direct Examination

(Cont'd)

By Mr. Winter

:

Q. Counsel asked you why you used 6 percent

as a percentage of discount, and I think you stated
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that you thought it was a hazardous business. From

your investigation, Mr. Hanson, of the books and

records of the Company, which are produced in

evidence, was there any contract tliat was ever ful-

filled? [303]

A. None to my knowledge, imtil 1933, with the

Hammond Consolidated Goldfields.

Q. Based upon the contracts and the evidence

of your examination, do you have an opinion, Mr.

Hanson—and your experience as a valuation en-

gineer and experience with the Government of over

25 years—about 20 years, isn't it? A. 18.

Q. Do you have an opinion as to the March 1st

1913 value of all of the mining claims which were

sold in 1933?

Mr. McMann: That is objected to, may it please

the Court, upon the ground—has the witness or not

testified he made any examination?

The Court: Well, I will let the witness be in-

quired of a little further as to his knowledge.

Q. You can answer that yes or no, do you or not

have an opinion? A. Yes.

Q. And what is the basis of such an opinion,

upon what do you base your statement that you

have an opinion?

A. Well, using the contracts that have been

made available, 1908 contract, 1915 contract, and

from that determine what the present worth value

of the contracts are worth and the properties run

back to the contracts.
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Q. What is your opinion as to the March 1st

vahie, based upon those contracts'?

Mr. McMann: I object on the ground that the

witness has not shown he based the value upon

[304] anything but a piece of paper, which he con-

ceives to be a contract.

Mr. Winter: That goes to the weight.

The Court: Well, in an ordinary proceeding,

there isn't any question that the witness would not

be allowed to give his opinion—if this were a suit

between two individuals to arrive at the value of

that property in 1913—but, this is a somewhat dif-

ferent situation and I believe that the rule of evi-

dence, for that reason, ought to apply to this type

of proceeding, will permit the Court to hear this

witness' opinion of value and his basis then the

Court may accept and follow that basis, in his

opinion, or not, as the Court, under all the evidence

thinks it is proper or not proper. The objection is

overruled.

The Reporter: (Repeats the question.)

A. Well, taking the 1915 contract, I would say

that the present worth value wasn't in excess of

that, that I have shown of $117,951.04.

Q. You mean the present worth as of March 1st,

1913?

A. This is computed from 1915, but in 1913,

wouldn't be worth any more because if 1913 were

used, why you would have to discount it two more

years, 1913 is two years further removed from 1915.
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Q. Then I take it, in your opinion, the vahie

would be less in 1913 than it would be in 1915,

based upon the contract?

A. Based on the contract. [305]

Q. In any of your investigation, was there ever

submitted to you any records of any sales of ])rop-

ertv any mining claims in that area in March 1913?

Mr. McMann: That is objected to. Your Honor,

I don't think that is material. Certainly there is

no burden on the taxpayer to submit records of

other sales.

The Court: Overruled.

A. At the time of the investigation, there had

been nothing submitted relative to actual sales on

or about 1913.

Q. Of other properties?

A. Of other properties in the District.

Q. Outside of the contract of 1908. you mean?

A. That is right, contract of 1908 and contract

of—there was an earlier one than that, I think,

1906, yes there was one of 1906.

Mr. Winter: I think that is all.

Cross Examination

By Mr. McMann:

Q. Mr. Hanson, do I understand your testimony

correctly to be substantially this: that what you

were valuing was the contract rather than the phys-

ical properties?

A. I valued the contract because the properties

were not back of the contract.
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Q. But \Yhat yon were doing was valning the

contract f A. Yes.

Q. And not the properties, except as they were

inchided, as yon considered, in the contract? [306]

A. Yes.

Q. In other w^ords, if yon were valuing the

properties, themselves, I take it that there would

be a great many facts which, apparently, were not

within your knowledge which you would have to

know to consider, would it not be, in arriving at a

value of the properties, themselves?

Mr. Winter: I don't know as I miderstand that

at all. I think the witness has testified that he was

arriving at the March 1, 1913 value and used the

contracts as a basis.

The Court: I think you have got your question

and answer and you can leave it.

Q. Now, Mr. Hanson, in valuing the 1915 con-

tract, if the contract had provided that the pur-

chaser would pay 6 percent interest on these de-

ferred payments, that would have nullified your

whole discount, would it not?

Mr. Winter: Do you imderstand the question,

Mr. Hanson?

A. You mean if it would be the purchaser would

pay 6 percent on the unpaid balance?

Q. Yes?

A. That then, in that particular case, it should

not be discounted for present worth?

Q. It would have nullified your whole discount

of the contract?
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A. No, I don't think so.

Q. What yon have done is to discount it 6 ])er-

cent and [307] if 6 percent was to be paid each

year, you don't think that would have any effect

upon your vahiation of the contract?

A. Yes, it would.

Q. (What if,) in point of practical effect, it

would have nullified your whole discount, would

it not, in point of fact?

A. I believe it would.

Q. In which case, you would have valued the

contract at the full purchase price, I take it?

A. Yes, I would.

Q. Now, Mr. Hanson, had s^old been taken out

of this mine, during the years 1913 and 1914, just

prior to the making of this contract, would you

have added that to the worth of the mine, in at-

tempting to ^et at the 1913 valuation?

A. Well, now, are you asking me if I am going

to value, one case, on the contract and gold in the

ground on another? I don't get your question.

Q. I will reframe that question. You said that

the value that you placed on this 1915 contract, as

being a basis for the 1913 valuation, was a certain

sum, did you not? A. Yes.

Q. And if it were a fact that gold had been

taken out of the mine during that period of 1913

and 1914, would that not be added to the value of

the contract?

A. Yes, it would be but the contract would have

a two-year longer life. [308]
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Q. But that gold taken out would have been

considered by you?

A. Not gold taken out but under the contract

only a proportion of that would go to this Alaska

Dredging Company because it only got a propor-

tion through royalty, didn't get the whole works.

Q. The proportion it got would have been taken

into consideration and would have been added to

that contract price? A. That is right.

Mr. McMann : I think that is all.

Redirect Examination

By Mr. Winter:

Q. Did your investigation show whether or not

there was any gold taken from that property during

1913 and 1914? A. Yes, it did.

Q. How much w^as paid on the contract?

A. Well, there was royalty of—I can give it to

you each year separately or in round numbers or

however you want it?

Q. 1913 and 1914?

A. 1913, the royalty due was $6978.73 and in

1914, the royalty due was $5339.30. Now, the Alaska

Dredging Company, in 1913, received $485.35 in

cash.

Q. Did it receive any of the other portion of

the ?

A. (Interrupting) Not according to the rec-

ords, I have been able to find.

Q. Now, in answer to Comisel's question, you

said [309] you used the valuation of the contract,
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that you valued the contract rather than the prop-

erty. Did you mean that you valued the contract

to arrive at the value of the contract or what did

you mean by that, or did you mean you used the

value of the contract to arrive at the market value

of the property upon that basis?

A. I mean, I valued the contract in order to

arrive at the value on the property, because it was

the only basis I could find a value of the property.

Q. You had no other information as to the value

of the property? A. No.

Q. Was any other information submitted to

you?

A. The only information I saw, later on, was

in connection with some affidavits that came along

with a claim for refund; the information given me
during the preliminary examinations, was the only

information there was; gold was there in 1913, so

it must have had a value; I admit it had a value,

it Vv^as there when Culumbus hit America, too, so

you could say it had a value then.

Mr. Winter: I think that is all.

(Witness excused) [310]

C. L. BUTCHER,

called as a witness on behalf of the Plaintiff herein,

being first duly sworn, testified as follows:
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Direct Examination

By Mr. Winter:

Q. State your name? A. C. L. Butcher.

Q. What is your business or occupation?

A. Deputy Collector of Internal Revenue.

Q. Seattle? A. Washington District.

Q. You resigned in Seattle?

A. Resigned in Seattle.

Q. Were you Deputy Collector, February 24,

1936? A. Yes, I was.

Q. I will show you what has been marked as

Defendant's exhibit A-7 (I think it was introduced

also) and ask you whether or not you are familiar

with that instrument?

A. I don't know that I ever handed this par-

ticular instrument, Mr. Winter, I don't recall.

Q. Refreshing your memory, do you recall hav-

ing called upon Mr. E. E. Powell, one of the officers

of the Alaska Dredging Company?

A. Yes, I recall that.

Q. In 1936? A. Yes.

Q. To make demand for the payment of the tax?

A. Yes, we had a warrant of distraint, for dis-

traint.

Q. Who was the warrant for? [311]

A. The Alaska Dredging Company.

Q. Did you serve a warrant for distraint on Mr.

Powell? A. Yes.

Q. I make demand for it. You had a warrant of

distraint served upon you.
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A. I didn't mean by that I gave a copy to him;

we serve a warrant for distraint merely by reading

it to the taxpayer; I did that.

Q. Do you recall when that was, Mr. Butcher?

A. I do not recall the exact date, no.

Q. Showing you plaintiff's exhibit 7, which is

a receipt of John A. Baxter, Deputy Collector, is

that about the time you served the warrant, for

distraint upon the ?

A. (Interrupting) As I recall, Mr. Baxter, was

the Deputy Collector in charge of this warrant and

I called on Mr. Powell once or twice before this

date.

Q. Before what date, is that?

A. Before April 13, 1936, on April 13, 1936, we

had called again.

Q. Why did you call on Mr. Powell?

A. We were endeavoring to collect our warrant

for distraint.

Q. Warrant against whom?
A. Warrant for distraint against the Alaska

Dredging.

Q. Did you have a warrant for distraint against

Mr. Powell, personally? A. No, sir.

Q. Did you ever serve a warrant for distraint

upon Mr. Powell, personally?

A. No, I never had a warrant for distraint

against Mr. Powell.

Mr. Winter: I think that is all. [312]
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Cross Examination

By Mr. McMann:

Q. At that time, you had explained to Mr. Pow-

ell that he was personally liable for this tax, had

you not? A. Yes.

Q. And, by virtue of the fact that the property

of the Alaska Dredging Company liad come to him,

the distribution, that he was persenally liable, for

it?

A. I endeavored to collect and in the event the

tax was not paid, I was to start proceedings for as-

sessment against him.

Q. There was an understanding between you and

Mr. Powell at that time to the effect he was mak-

ing this payment, himself, and that was to be un-

derstood by you?

A. I understood Mr. Powell was making the

payment, yes.

Mr. McMann: That is all.

Redirect Examination

By Mr. Winter:

Q. Calling your attention, Mr. Butcher, to plain-

tiff's exhibit 5, was that letter prepared by you?

Q. Now, refreshing your memory, I want you

to refresh your memory by reading that document

—does that set forth your understanding?

A. Yes.

Q. With Mr. Powell?
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A. That is correct. I had promised Mr. Powell

in view of the fact Mr. Powell w^as personally pay-

ing this by his own personal check, that I would

talk the matter over with the Collector and the

Collector's [313] office would write him a letter.

This was the letter that w^as written immediately

after the payment had been transmitted to Tacoma.

Q. And the amount received, I take it, Mr.

Butcher, you considered to be the proportionate

share of the Powell Brothers, by virtue of their

stock ownership in the Company, is that right? Or,

did you figure it out?

A. Do you want me to tell just what my under-

standing was at the time?

Q. Yes?

A. Deputy Baxter and myself, of course, wanted

to collect the warrant in full and we demanded

payment in full; we only got, this date, April 1913,

a portion of the tax, $2700.00 which E. E. gave his

personal check for; Mr. Powell desired, if possible,

that we check the balance of the assessment from

the other stockholders and so we did afterwards

attempt to collect the balance from the other stock-

holders, but we failed to do so and went back to

Mr. Powell on subsequent dates and collected

amounts

Mr. McMann: (Interrupting) That was in ac-

cordance—he would have to pay all under the law?

A. I told him, in my opinion, if it wasn't paid,

I would make a report recommending transfer of

assessment.
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Q. There had been no assessments made against

Mr. Powell?

A. Not to my knowledge, not in our hands.

Q. And you did not know whether he was liable

or not, did you, or was that just your opinion?

A. That was my opinion. [314]

Mr. Winter: That is all.

(Witness excused)

Mr. Winter: That is the Government's case.

Your Honor.

Mr. McMann: The Plaintiff rests.

The Court: Gentlemen, if you will give me half

an hour, I will look over these exhibits and we may
be able to accomplish something. Get all the ex-

hibits together, the pleadings, and give me half

an hour, and I will get along a whole lot better

than I will in two or three days, when the evidence

is not so fresh in my recollection.

Mr. Winter: At this time, Your Honor, we re-

new our motion.

The Court: I will let you renew your motion

and we will take up a method of argument but I

would rather have these exhibits and pleadings in

my mind before I hear you, instead of after.

Mr. Winter: Well, if the Court please, I might

say at this time, because of other pressing matters,

I haven't prepared fully upon the authorities I wish
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to recite to Your Honor on the jurisdiction ques-

tion, the right to maintain this suit, which is one

of the vital issues in the case.

The Court: That is on the basis of that claim?

Mr. Winter: No claim filed

The Court: (Interrupting) That situation won't

change. [315]

Mr. Winter: No, that won't change. Your Honor,

that is a question of law, entirely.

(Short Recess)

The Court: I am going to make a statement of

some of the things I think the evidence shows and

some of the things I am not satisfied about, and

some of the places where there is an absence of testi-

mony. This is not a ruling. This is a suggestion of

the Court's attitude. It is made partly upon the

theory that this type of a proceeding has somewhat

different rules and somewhat more of informality

than might occur in an ordinary action.

I am satisfied from the evidence, and the sur-

rounding circumstances, that to have an interest in

Nugget Bench and the following i)lacer claims : Flat

Creek No. 1, Yellow^ Jacket and Philadeljjhia Frac-

tion, on the 1st day of March 1913, w^as worth sub-

stantially more than $20,000.00.

Mr. Winter: Does Your Honor mean each claim?

The Court: No, taking them as a group.

I don't know^ that it is essential to come to any

further conclusion than that because if the plaintiff

should be right in his other contentions, that would

be enough to cancel the tax.
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I am assuming that the balance that was due and

owing from the Nome Consolidated Dredging Com-
pany, or some successor of it on March 1st, 1913,

was $174,397.73 and I find no particuhir fault with

the [316] estimate of that being worth $115,984.43,

that $174,397.73.

I am satisfied that the payment was made by Mr.

E. E. Powell. There, undoubtedly, is a moral obli-

gation on the ]^art of his brothers to share some of

this expense, but under the evidence, there was no

agreement and they didn't pay the money.

The evidence of Mr. Powell and the evidence of

Mr. Butcher demonstrates that Mr. Powell con-

sidered and that Mr. Butcher considered that this

was Mr. Powell's payment.

I will overrule the objections to the letters where

ruling was reserved and admit them in evidence. I

don't find that they change anything at all. Those

letters don't contradict the position of the Govern-

ment nor do they contradict the position of the

plaintiff.

They say if that prearrangement would go

through, that all of the brothers would go in on a

certain arrangement. If the proposal didn't go

through, the evidence is that the brothers didn't see

fit to increase their contributions, they stayed out

and let Mr. E. E. Powell carry the load.

I don't know what the technical law is as to the

claim but, at least, the Government was advised be-

fore the payment was made and before the claim of

refund was made that there was no Alaska Dredg-
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ing Company, except as a name. It is a matter that

was stated in open Court by counsel for the defend-

ant that on the pleadings it was declared that the

use of the ''Alaska Dredging Company" in connec-

tion with Mr. Powell as Liquidating Trustee, was

descriptive ; certainly the [317] Government was not

deceived or misled as to the status of the Company.

Without any consideration of authorities, I would

think, lookmg at the matter fairly, that the claim

was sufficient to apprise the Government of who

wanted the money and that the Government was ap-

prised of the circumstances.

Certainly, if it were an individual who had taken

this money, no one would contend that, in ordinary

fairness, the claim was not sufficient, but it may be

that the law affecting such a claim is that the lack

of the crossing of a "T" or the dotting of an ''i"

will invalidate it.

My recollection of the evidence is that in 1912,

either the Wonder Dredging Company or the Nome

Consolidated Dredging Company, or one of those

affiliated successors, had done dredging on the

Yellow Jacket, considerably and, in 1912 had paid

to the Alaska Dredging Company some royalties for

that fairly considerable dredging.

My recollection is, further, that before 1913, the

Wonder Dredging Company or the Nome Consoli-

dated Dredging Company had caused drillings to be

had of more than the two and a half claims that

were named in the 1908 contract. My recollection is

that Mr. E. E. Powell, who was an officer of the
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Wonder Dredging Company and an officer of the

Nome Consolidated Dredging Company, as well as

an officer of the Alaska Dredging Company—my
feeling is that when he said ''we", that, sometimes,

he was referring to the Alaska Dredging Company,

sometimes to the [318] Wonder Dredging Company

and sometimes to the Consolidated Dredging Com-

pany. Casually, looking through the minute book, I

found minutes of 1912, November, and then minutes

of 1915; there is quite a lapse between them.

I am not convinced that, sometime between 1908

and 1913 that the Alaska Dredging Company did,

neither in writing or orally, authorize the Wonder

Dredging Company or the Nome Consolidated

Dredging Company or whatever concern was there

operating to go upon these other claims under the

authority of the 1908 contract. Certainly by 1912

they had gone on to the Yellow Jacket and Mr.

Powell was there.

There is no suggestion made there was another

contract of lease, of royalty or sale of the Yellow

Jacket to either the Wonder or the Nome, so I am

not at all sure that the Yellow Jacket at least, did

not become imderstood to be a part of the property

covered by that contract. I am inclined to think that

the evidence might justify the assumption that the

Philadelphia Fraction was, really, covered by tlie

contract, for the reason, as I understand it, it was

subsequently, to at least 1906 and possibly 1908,

broken off of one of the claims that had been known

either as the Discovery or No. 1 Below or, possibly,
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Nugget Bench; under ordinary circumstances, it

would be very unlikely that the Alaska Dredging

Company would, as informally as that, let the

Wonder Dredging Company or the Nome Consoli-

dated Company take over part of its property, but

when we consider the Wonder Dredging Company
and the Nome Consolidated Company, and the

Alaska Dredging Company considerably [319] over-

lapped each other, as far as stock ownership and

management is concerned, it is not so strange that

an informal arrangement might be made.

Therefore, when I said that the property, not

mentioned specifically until the 1908 contract, had a

value in excess of $20,000.00, I did not, necessarily,

say that the balance of $174,397.73 of March 1st,

1913, did not cover all the property of the Alaska

Dredging Company.

I am, also, in doubt as to whether or not the ex-

penses of the Alaska Dredging Company were de-

ducted from these royalties paid. Even if I should

hold that what have been called the ''omitted

claims" actually, in fact, had become a part of the

contract, by March 1st, 1913, I assume that this

claimant should be given credit for expenses that

the evidence show^s or indicates; I see two items

that would seem to me the claimant should be

credited with, in any event. One is the $250.00 that

was paid for a one-eighth interest in the Phila-

delphia Fraction, or Yellow Jacket, whichever the

claim was.

That isn't much but, with interest, it amounts to a

few dollars; and, the other is an item of some



366 E. E. Powell vs.

$2600.00 that the Company paid in settlement of a

compromise of a $15,000.00 claim of Mr. Powell, to

services, and that $2500.00 would mean, probably,

$300.00 or $400.00 of income tax, with interest added

thereon.

I am assuming that this Court isn't required to

grant the claim in toto or deny it in toto ?

Mr. Winter : That is correct.

The Court: I have, you might say, also, that I

have considered quite seriously the defendant's ex-

hibit [320] A-9, calculation by Mr. Hanson. That is

only important in this, that if this property, in 1915,

was only worth $117,000.00, all six claims, there

would be very little doubt were worth very much

more in 1913, but I can't accept the calculation, and,

examining the contract, I find two errors, the $48,-

000.00 had a deduction on the basis of 6 percent, etc.,

which I don't quite understand, but in one year was

reduced from $48,000.00 to $42,000.00, which would

look like about 12 percent deduction, but the con-

tract specifically states that $47,000.00 should bear

interest and under the calculation that $48,000.00

should not be reduced.

Mr. Winter : That is correct.

The Court : $115,000.00 over a period of 16 years,

I feel isn't reduced correctly. The contract required

them, yearly, to do their work, and, if that were

true, over a period of 16 years, they would be getting

some of their money; so, certainly, you couldn't re-

duce it more than half of the 158 to 62, which in-

stead of reducing it $90,000.00, would reduce it
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about $48,000.00 and that would indicate that in

1915 the Company, at least, thought this property

was worth substantially more than the $117,951.00,

that Mr. Hanson indicates they must have thought.

That is not, particularly, important; if all these

claims were included in the contract that was in

effect March 1st, 1913 ; If these claims were worth a

million dollars actually, the most the Company had

a right to get was $174,000.00. If it was worth very

much less than $174,000.00, the Company would not

be paid, so we know that the $174,000.00 balance

wasn't worth more than [321] $174,000.00, regard-

less of how valuable the property was, it was surely

w^orth something less because the most a man can

get is $174,000.00, if the property is good, and if it

turns out bad he gets the property back. We must

agree that the balance is worth less so I find no fault

with the $115,900.00 some dollars as a calculation.

Moreover, the plaintiff accepted that as correct

and I hold that the plaintiff was bound by that fig-

ure. I am not overlooking the fact that there was

some gold removed, of which the Company received

no royalties; there might be a theory that the prop-

erty was depreciated and that that depreciation

ought to be added to the final price received ; depre-

ciation isn't to the benefit of the seller, it is to its

hurt, when it comes to pay taxes, but I don't think

that what depletions were made decreased the value.

Placer claims, where some gold is taken from, are

worth, even with some gold gone, as much as placer

claims virgin are worth. There aren't any of us who
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would not rather buy a placer claim where they

have taken a third of the ground out and defmitely

established there was gold in it, than buy one where

nobody had been in at all.

There comes a time when the percentage of the

dredging removes the value of the property, but, for

a period, I think the loss by depletion of the gold is

made up by the added value of it being proven

property.

As I see it, the only question in this case is

whether or not, actually, sometime between 1908 and

March 1st, 1913, these other claims did not become

a part of the $174,000.00 balance. In looking over

the minutes [322] in the year 1908 and thereabouts,

where there was a statement of the Company's

assets, I find no claim that the Company then owned

these claims, although the complaint alleges that on

June 3, 1908, the Alaska Dredging Company was

the owner of six placer mining claims. I don't think

so. I think sometime between 1908 and 1913 the

Alaska Dredging Company became the owner of

these other claims and that then they sweetened this

contract by—I will say this—and that then maybe

the Alaska Dredging Company sweetened the con-

tract of the Wonder Dredging Company or the

Nome Consolidated Dredging Company by letting

whoever had the contract dredge this added area,

but in any event, I would think that, in fairness,

the plaintiff at least ought to be allowed to deduct

the $2600.00 or thereabouts paid for salary to Mr.

Powell and $250.00 paid upon the Philadelphia
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Fraction eighth, from the profit that the Govern-

ment calculated and then get a refund of the proper

amount of tax paid with proper calculation for

interest.

So the record may be proper in this, I find no

fault at all with the plaintiff or the Alaska Dredg-

ing Company for not having paid an income tax; I

find no fault at all for them thinking that the Alaska

Dredging Company made no profit. I haven't any

doubt but that this mining group considered that

this $174,000.00 balance in 1913 was worth $174,-

000.00. I don't think it was worth more than

$115,000.00, but I am satisfied the Alaska Dredging

Company and those interested in it then thought

that it was worth $174,000.00. There was far more

gold there than required to pay the royalties. There

were miners had been up there since shortly after

1900. The Court knows that [323] miners believe

their property is worth a great deal more than other

people think, and, so, I find, unquestionably, and

unhesitatingly, that the failure of the Alaska Dredg-

ing Company and Mr. Powell paying this tax, until

they were compelled to, was a failure entirely in

good faith.

I would like whatever decision I make to be upon

the truth rather than one made merely upon evi-

dence, where it is lacking and I am willing to per-

mit the plaintiff to reopen at this time to give the

Court any further light as to whether or not those

three and a half claims of what has been denomi-

nated "omitted" property, had or had not by
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acquiescence or some sort of agreement sweetened

the contract of 1908 or any successor to that con-

tract.

Mr. McMann : Mr. Powell, take the stand, please.

E. E. POWELL,

recalled.

Direct Examination

By Mr. McMann

:

Q. Mr. Powell, will you state to the Court

whether or not the claims which you acquired, which

were acquired by the Alaska Dredging Company,

subsequent to the making of the contract of 1908,

had become, by acquiescence or by any agreement

with that Company, with any other Company, a part

of the lease of 1908 ? A. No, sir, it had not.

Mr. Winter: If the Court please, I want to object

to that; I think it is a mere conclusion; I don't

think it will help the Court, anyway. [324]

The Court : Well, I will allow it to stand.

Q. The Court, apparently, was impressed by the

fact that a portion of the Nugget Bench property

was dredged sometime prior to 1913, will you tell

the Court about that?

A. There was about % of an acre dredged of

that prior to 1913 and 1914, two seasons it was

dredged on, out of which we paid for the claim, the

royalties, I mean the agreed royalties paid for the

claim.



United States of America '^'^'l

(Testimony of E. E. Powell.)

Q. AYere you buying the claim from somebody

else?

A. Yes, Graham and Mitchell, we paid $13,-

000.00, by agreement made in previous years, by

which when we dredged it, we would give them

$13,000.00 odd dollars.

Q. And explain to the Court what you told me

the other day about the lay of the land there at the

place that you dredged?

A. We come up Wonder Creek and took a trip

thorugh the middle of the claim, not quite the

middle, but on that side.

Q. Of what claim?

A. The Discovery claim and when we could edge

into this and get this money out for them—we had a

corner of the claim crossing in the Philadelphia

Fraction and a piece ranged across the Captain

Johnson ground.

Q. Was there a ravine or something that you

could go up? A. Slight depression.

Q. Now, what was there about the Philadelphia

Fraction and the breaking of it off from Discovery?

A. Philadelphia Fraction, originally, was a part

of the [325] Discovery Claim and many others—we

located it, other people jumped in and there were a

number claimed ownerships, which we consolidated.

Q. But the Court wants to know, if I understand

correctly, was Philadelphia Fraction considered by

you a portion of Discovery at the time of the

making of the contract of 1908?
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A. Oh, no, because we hadn't ou^ titles cleaned

up at that time; w^e always kept it out of negotia-

tions until we could get sufficient of it to show the

value of the title or else, we specified we didn't

guarantee to deliver title to that and, in this case,

it was kept out.

Q. In what way was it a part of Discovery?

A. None at the time, as far as ownership, or as

far as agreeing to deliver title.

Q. When was it a part of Discovery then ? When
did you consider it part of Discovery ?

Mr. Winter: I object to that; I don't think this

is evidence.

The Court: Overruled.

A. 1905 was the discovery year of what after-

wards proved to be known as the Third Beach Line

;

we were starting to p^^tent in 1905 and 1906, had

Government surveys made and on account of it

having 20 acres in it, we threw that off and made

locations and the jumping of all that ground in

1905 and 1906 is what mixed up the titles.

Q. Then, if I understand you correctly, it was

considered a different claim than Discovery, as

[326] early as 1906? A. Yes.

Q. But it became involved because of jumping?

Mr. AVinter: Don't lead the witness.

The Court: I advised you, Mr. Winter and the

same advice goes to other Counsel, leading ques-

tions carry little conviction.

Q. I wish, Mr. Powell, you would explain fully,
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or, more fully, or more definitely, if you can, about

the Nugget Bench, buying from these men that you

mention ?

A. Half interest in Nugget Bench was in the

same position, the title was clouded and we kept that

out until we got title and then we had negotiations

with two of these companies for either

Q. (Interrupting) What do you mean by two

of either these companies, and when ?

A. Operating companies by which we were to

take more stock, if we turned in this property, or we

might set a price on it, but as we wouldn't get to it

for several years, the question of what we were to

do wdth the property remained to be settled in the

future.

Q. Well, will you explain the deal whereby you

dredged it?

A. We didn't dredge it, it was sold later on,

there was nothing dredged.

Q. I am talking about the one you did dredge,

which wasn't in the original—the lease went through

and took off half an acre? A. Yes. [327]

Q. Explain and tell the Court about that deal,

if you will, how did you happen to dredge it? and

why did you dredge it, and all the deal, if you will?

A. We agreed to dredge it, when we came up

through there and got to it, naturally we had to

dredge it where we could get at it; we paid them

their money

Q. Who was ''we" and who paid the money?
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A. The Alaska Dredging got credit for paying

it, because it fell into their ownership but it was

dredged by the Nome Consolidated Company's

dredge.

Q. And was that under any agreement with the

people with whom you had your contract to buy?

did you do that dredging under any agreement with

the people who had given you the contract to buy

the property?

A. Given Nome Consolidated to buy it?

Q. Somebody had a contract to buy it, that was

whom ?

A. At that time, we will say the Nome Consoli-

dated Company.

Q. Was that an operating or holding company?

A. Operating Company.

Q. Who had the contract to buy the Nugget

Bench, the half interest of Nugget Bench, prior to

1913, with these two men who o\ATied it?

A. The Alaska Dredging Company.

Q. Did the Nome Dredging Company, which did

this dredging, have any agreement with the owners

of the property, from whom the Alaska Dredging

was buying it, with reference to this dredging?

A. No.

Q. Did they have a right to dredge that? [328]

A. Yes.

Mr. Winter: I object to that as a conclusion of

the witness.

The Court: I will allow him to answer.
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A. Yes. May I state? only to the extent, while

passing through that dredging, they kept % of the

money.

Q. Who kept that?

A. The operating company, from the Consoli-

dated Dredging Company.

Q. What became with the other quarter?

A. Pay off the money and we got a little differ-

ence in there, to the Alaska Dredging Company.

The Court : I would like to ask a question. Settle-

ment, as I remember it, about 1935 of your salary

claim of $15,000.00—about $2600.00?

A. I don't know whether that was a settlement

but I got about that amount of money.

The Court: The minutes said it was a "settle-

ment", did you get that amount of money, was it

paid to you? A. Yes.

Mr. Winter: Was that in 1935?

A. Well, I don't remember the date.

Mr. Winter : It was on final settlement of the con-

tract—I noticed that item, myself, I wanted to know

the date, in view^ of Your Honor's suggestion.

Have you fhiished, Mr. McMami ?

Mr. McMann: I think so. [329]

Cross Examination

By Mr. Winter

:

Q. Mr. Powell, didn't you understand all the

claims which were sold in 1933, were in the con-

tract of 1908? When did you find that out? As you
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told me several days ago, you didn't find it out until

after you had examined the contract, did you ?

A. I didn't find out of anything, I was trying to

get rid of you fellows, I didn't look at them.

Q. You understood the Commissioner, or the

Commissioner's agent was establishing a value of

$15,000.00, March 1, 1913, value on all your claims ?

A. Frankly, I didn't care anything about it.

Q. Didn't you so understand?

A. No, I didn't look at anything; I paid this as

a nuisance, I told them.

Q. Didn't the agent want to put the contract on

16-year life,—7-life, you agreed to it, if you get

down to $3,000.00 you agreed to the valuation?

A. Yes.

Q. You knew at that time, you thought the

agents knew all claims included in the 1913 contract?

A. I don't think I cared.

Q. You didn't tell him they were included in

there? A. I don't think I did.

Q. At least part of the Philadelphia Fraction

was dredged in 1913-1914, why didn't you get down

to No. 1 Flat Creek in 1913-1914? hadn't you

reached it ? A. We were going the other way.

Q. If you got up the other way, came back, you

would have dredged it? [330] A. Yes.

Q. As Nome Consolidated?

A. As Nome Consolidated, if operating at that

time, would probably be the operating Company.

Mr. Winter: That is all.
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Redirect Examination

By Mr. McMann

:

Q. Would the Nome Consolidated Company go

on property other than the property coA^ered by the

1908 contract? A. No.

Mr. Winter: I object to that as a conclusion.

The Court: Overruled.

Mr. McMann: Mr. Winter, that report that I

gave you, did you give that back ?

Mr. Winter: What report, Mr. Poe's Agent's

report ?

Mr. McMann : You asked one of the agents on the

stand about it and he said it wasn't his report.

Mr. Winter: It is part of the exhibits. Your

Honor.

Mr. McMann: I didn't know it was in evidence.

Mr. Winter: I didn't know it was in evidence.

The Court: It is A-8, was that admitted, Mr.

Clerk?

The Clerk: No.

Mr. McMann : I would like to offer it.

Mr. Winter: I object on the same grounds Coun-

sel objected to it, that the Commissioner's [331] as-

sessment is in evidence.

Mr. McMann: We offer it as being a record of

what the taxpayer was claiming at that time, as

stated by the persons.

Mr. Winter: Mr. Poe knows a Revenue Agent's

report isn't evidence.

The Court: Well, this is a communication from
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the Internal Revenue Agent, it is admissible by the

opposing party. A-8 is admitted in evidence.

Mr. Winter: May we have an exception?

The Court: The exception will be noted.

Plaintiff's exhibit A-8, the Agent's report

last above referred to, admitted in evidence.

DEFENDANTS' EXHIBIT A-8

Treasury Department

Internal Revenue Service

Seattle, Washington

September 17, 1935

Office of

Internal Revenue Agent in Charge

Seattle Division

No. 10514-W

In re : Income Tax

Date of Report: September 12, 1935

Years Examined: 1933

Alaska Dredging Co.,

c/o E. E. Powell,

9300 Purcell Avenue,

Seattle, Washington.

Sirs

:

Inclosed herewith you will find a copy of report

covering examination recently made by a represen-

tative of this office, concerning your income tax lia-

bility, which is furnished for your information and

files. The original of this report has been forwarded
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for final action to the Commission of Internal

Revenue at Washington, D. C.

Kindly acknowledge receipt of the inclosed report

to the undersigned by return mail.

Respectfully,

GEO. C. EARLEY,
Greo. C. Earley

Internal Revenue Agent in Charge.

Inclosures

:

Receipt

Report

LEH:RP

Alaska Dredging Co.

PRELIMINARY STATEMENT

SUMMARY
Year Add'l Tax

1933 Income Tax $2,423.41

Excess-profits tax 881.24

Total additional tax $3,304.65

The additional tax is due to profit realized on sale

of a mine which was the only asset of the taxpayer.

The taxpayer considered that the amount received

was less than the March 1, 1913 value and returned

no income from the sale.

The findings were discussed with E. E. Powell,

formerly treasurer of the corporation and now its

designated liquidating officer. He agreed to assume

so much of the additional tax as would be his pro-

rata share based on the number of shares of stock

that he owned. O. M. Powell, J. E. Powell and F. S.
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(Testimony of E. E. Powell.)

Powell, who are also stockholders agreed to assume

their pro-rata share of the additional tax. No con-

tact was made with any other stockholders.

The corporation was organized under the laws of

the State of Washington in 1902. Authorized capi-

tal of 200,000 shares per value $1.00 was all issued

in exchange for mining claims near Nome, Alaska.

Other Information

The officers of the corporation considered that the

mining property had a value of in excess of $200,-

000.00 on March 1, 1913 and inasmuch as they re-

ceived less than this value since 1913, there was no

profit on the sale. The examination disclosed that

the property had been sold prior to 1913 and that

on March 1, 1913 all that they had was a contract

to receive a certain sum of money. The property has

been repossessed and sold on a royalty basis sev-

eval times since 1913. It was finally sold outright in

1933 for $32,838.88.

The contract owned on March 1, 1913 has been

valued at $115,984.83. There was due on the con-

tract at March 1, 1913 the sum of $174,397.73 which

discomited at 6% simple interest over a period of

seven years would be worth $115,984.83 on March 1,

1913. The taxpayer has received in payments and

royalties $101,034.83 between 1913 and January 1,

1933. This leaves the sum of $14,949.60 to be re-

covered from the March 1, 1913 value. This amount

plus $264.49, 1933 expense, deducted from $32,-

838.88, makes a net profit on the sale in 1933 of

$17,624.79.
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The method of arriving at the profit has been

fully explained to E. E. Powell, the liquidating offi-

cer of the corporation.

The corporation was liquidated and its assets dis-

tributed to the stockholders on May 23, 1935.

SCHEDULE 1

ADJUSTMENTS TO NET INCOME

Year ended 12/31/33

Net income as disclosed by return None
As corrected $17,624.79

Net adjustment as computed below $17,624.79

Unallowable deductions and additional income

:

(a) Sale of Property $17,624.79

Total $17,624.79

SCHEDULE 1-A

EXPLANATION OF ITEMS

1. Received from sale of property $32,838.88

March 1, 1913 value 14,949.60

Profit on sale $17,889.28

Less: Office expense and other necessary expense 264.49

Net income - - $17,624.79
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SCHEDULE 2

COMPUTATION OF TAX
Income Tax

Year ended 12/31/33

Net income for taxable year $17,624.79

Net income $17,624.79

Income tax at 13^ per cent $ 2,423.41

Total income tax assessable $ 2,423.41

Total previously assessed None

Additional income tax to be assessed $ 2,423.41

Excess-Profits Tax

Declared value of capital stock None
Credit None
Net income $17,624.79

5% of $17,624.79 $881.24

Previously assessed None

Additional excess-profits tax $881.24

STATEMENT OF TOTAL TAX LIABILITY

Adustments Proposed in

Accompanying Report

Year Assessed Deficiency Overassessment Liability

Accompanying Report
Tax Previously . Correct Tax

1933 $ $ $ $

Income tax None 2,423.41 2,423.41

E. P. Tax None 881.24 881.24

Totals None 3,304.65 3,304.65

Note

The amount shown in the first column of the

above statement is the amount assessed on the origi-

nal return except as indicated in the following sum-

mary of adjustments previously made:
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Year 19

Original tax

Deficiency assessed , 19 ,

or

Overassessment scheduled , 19 ,

Net tax previously assessed

[Endorsed] : No. 47. Defendant Exhibit A-8. Adm.

Jan. 20, 1940.

Mr. McMann: I think that is all, Mr. Powell,

unless the Court has some questions!

Mr. Winter : That is all.

The Court: All right.

(Witness Excused)

The Court: Well, this becomes a matter of law

on just one thing, as I see it, that is, where the

burden of proof lies. I think the burden of proof

lies upon the plaintiff, or the claimant, in a proceed-

ing of this kind.

Necessarily, the Alaska Dredging Company had

some understanding with the Nome Consolidated

Company before the Nome Consolidated Company

went on and dredged the property. I certainly can't

say that the burden of proof has been sustained by

the plaintiff, [332] to the effect that, actually, as

they acquired these other claims, they did not be-

come accepted as under that contract.
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I will allow the plaintiff to recover that amount

that he is entitled to recover by virtue of $2600.00,

and the $250.00 that should have been deducted from

the calculated profit of the Government.

He will, also, recover the interest and any pen-

alties that were calculated on such $2850.00; also

recover interest upon the unauthorized tax that was

collected from the time of payment.

I am not sure, of course, what the fact was up

there but it is not my fault that the plaintiff doesn't

know when they acquired these claims.

It is not my fault that in 1912 and, probably, in

1913 and 1914, before the 1915 contract, someone,

without any disclosure by the minutes, dredged that

property. If I am making a mistake, it is a mistake

that the Alaska Dredging Company invited by hav-

ing no minutes or records from 1912 to 1915. If this

were a proceeding by the Government to collect the

tax and it had the burden of proof, I am not sure

that I would hold that the Government had estab-

lished it but if Mr. Powell has the burden of proof,

I can say, frankly, that he has not satisfied me that

those claims did not, by usage and equity and ac-

quiescence and custom, gravitate in that contract.

I nm not criticizing any fault of Mr. Powell or his

testimony. That happened twenty-six or twenty-

seven years ago. It is very easy for him to have

forgotten, but, since he has the burden of proof,

as I see it, [333] he is going to have the financial

penalty of either his lack of memory or his lack

of records.
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On that other question that Mr. Winter suggests,

I will have to have some law, definitely, on the prop-

osition for me to hold that under the circumstances,

this claim wasn't sufficient. I think the claim was

made, as explained, modified and amended hy the

letters that were written and that the Claimant's

letters show he was paying and asking for the money

he paid which was claimed by the Government as

against the Alaska Dredging Company, which had

ceased to exist.

Now, if there is anything that I have not spoken

of that the parties think is material, from the stand-

point of evidence, I will be glad to give you my idea.

Mr. McMann: There is one thing, may it please

the Court, that has occurred to me and that is this

:

wherever, as I understand it, a question of the val-

uation of the contract, as such, is considered by the

Internal Revenue Department, the contract has to

be one which binds both parties.

The 1908 contract and the 1915 contract, as well,

as I understand it, have no covenant in them, which

binds the purchaser to purchase. There is plenty of

binding force as against the owner or seller, but the

legal result, I think, of the contract is that it is

merely an option as far as the purchaser is con-

cerned. That goes to the method of evaluating the

contract, that is all.

The Court: I had that in mind but I am still satis-

fied that when the Alaska Dredging Company could

not [334] get more than $174,000.00 that, actually,

that $174,000.00 balance wasn't worth more than
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$115,900.00, and if the Wonder Dredging Company

and the Nome Consolidated were not even compelled

to pay it, that would be more convincing that the

balance wasn't worth more than $115,900.00; and,

that is, particularly, true in veiw of the fact that,

in this action, Mr. Powell accepted that valuation.

The whole question before me was whether there

was some additional property that the Company

owned that wasn't covered by that balance and I

can say that I can't find that Mr. Powell has sus-

tained the burden of proof on that issue.

Mr. Winter: Your Honor, I have one thing to

suggest, it is not on the question of evidence. Judge

Yankwich of Los Angeles, has adopted a procedure,

and it has been adopted by a great many Judges in

the Federal Districts, somewhat analogous to the

form, I mean Rule 50, of the Board of Tax Ap-

peals. The Board makes its decision and then the

decision and the figures arrived at by the Court are

then submitted to the Bureau of Internal Revenue

for calculation of the tax, so there can be no ques-

tion it is submitted. The Court can submit it to

Counsel and Counsel make any objects he wants to

as to those calculations, since Your Honor has indi-

cated the amounts. I was going to suggest to Your
Honor I will have a transcript of Your Honor's rul-

ing reduced to writmg nnd it may be submitted and

it can be calculated, if Your Honor desires it.

The Court: I didn't make these suggestions [335]

with the idea of it being a formal ruling, but it is

made more so you could understand my position
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and then if you had authorities to submit to me,

you would know about where you can confine it.

Mr. Winter: I thought you were ruling.

The Court: This part can be stated, that the

plaintiff is entitled to a refund of the taxes paid,

interest paid and interest thereon, by virtue of the

Government's calculated profit being; $2850.00 more

than it was.

Mr. Winter: I understand that.

The Court: Most of the rest that I said would

be wholly useless for any Board. It might be ex-

planatory to you who sat through the case and knew

the arguments that were made from time to time,

when there were objections. This case w^as pretty

well argued while it was tried.

Is there any reason that we should not adjourn?

I am not amiomicing an adjournment yet, but is

there any reason we vshould not adjourn? Is there

nothing further to come before me ?

Mr. Winter : Not as far as we are concerned.

The Court: I presume you are not going to pre-

sent authorities on that question?

Mr. Winter: On the other question? No, if this

is your ruling, I wouldn't make any further argu-

ment on that point, because I realize it is such a

question, it would havo to be appealed and if Your

Honor held against me, the amount involved

wouldn't justify an appeal. I don't think I will sub-

mit authorities. There is one case which I might

say during a lull in the proceedings, I [336] have

gone into, that is where a volunteer pays a tax, for
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someone else, someone else's tax, a corporation tax,

as it was in that case, but didn't question the lia-

bility of the tax, the Court held he could not recover

but I can see, after reading that case, we would be

a distinction in this case. (Further argument.)

The Court: I might summarize this and say, on

all of the facts in dispute, I am declining in favor of

the claimant, except on one phase and on that I

hold he did not sustain the burden of proof that

I think the law requires him to sustain. Now, if he

doesn't have the burden of proof, then my de-

cision

—

Mr. Winter: (Intei'rupting) There is no question

about the burden of proof. I think Counsel admit-

ted that in his opening statement.

Mr. Poe: We have to prove the tax, that is the

correct tax.

The Court: Then that ends the case at this time.

(Adjournment)

[Endorsed] : Filed Nov. 5, 1940. [337]

[Endorsed]: No. 9678. United States Circuit

Court of Appeals for the Ninth Circuit. E. E.

Powell, Liquidating Trustee of Alaska Dredging

Company, Appellant, vs. United States of America,

and Thor W. Henricksen, Acting Collector of In-

ternal Revenue for the District of Washington, Ap-

pellees, and United States of America and Thor W.
Henricksen, Acting Collector of Internal Revenue

for the District of Washington, Appellants, vs. E. E.
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Powell, Liquidating Trustee of Alaska Dredging

Company, Appellee. Transcript of Record. Upon

Appeals from the District Court of the United

States for the Western District of Washington,

Southern Division.

Filed November 12, 1940.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

In the United States Circuit Court of Appeals

—

For the Ninth Circuit

No. 9678

E. E. POWELL, Liquidating Trustee of Alaska

Dredging Company,

Appellant & Cross-Appellee,

V.

UNITED STATES OF AMERICA AND THOR
W. HENRICKSEN, Acting Collector of Inter-

nal Revenue, for the District of Washington,

Appellee & Cross Appellant.

STATEMENT OF POINTS ON APPEAL

Comes now appellant and cross-appellee E. E.

Powell, and files this statement of points on w^hich

he intends to rely on his appeal in the above en-

titled cause, to-wit:
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1. The court erred in dismissing defendant

Henricksen.

2. The court erred in restricting plaintiJff to

proof of fair market value of "omitted claims"

only.

3. The court erred in sustaining objections to

opinion of witness Halpen as to fair market value.

4. The court erred in sustaining objections to

testimony offered by plaintiff as to surrounding

facts and circumstances relating to the 1913 value.

5. The court erred in over-ruling objections to

testimony of defendant's witness Hansen as to land

covered by contract of June 3, 1908 (a copy of

which is attached to the complaint).

6. The court erred in admitting in evidence de-

fendant's Exhibit A-9, being a computation pre-

pared by witness Hansen.

7. The court erred in over-ruling plaintiff's ob-

jection and admitting in evidence opinion of de-

fendant's witness Hansen as to fair market value.

8. The court erred in construing the contract of

June 3, 1908, (a copy of which is attached to the

complaint) as covering claims not described therein.

BURNS POE,
THOMAS MAC MAHON,

Attorneys for Appellant & Cross-Appellee.

Received copy November 18, 1940.

J. CHARLES DENNIS,
U. S. Attorney,

Attorney for United States of America and Thor W.
Henricksen, Appellee & Cross Appellant.

[Endorsed]: Filed Nov. 20, 1940. Paul P.

O'Brien, Clerk. [338]
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[Title of Circuit Court of Appeals and Cause.]

DESIGNATION OF RECORD TOBE PRINTED

To the Clerk of the Above Entitled Court:

You are hereby requested to print the entire

transcript of record in the above entitled cause.

BURNS POE,
THOMAS MAC MAHON,

Attorneys for Appellant & Cross-Appellee, United

States of America and Thor W. Henricksen.

Received copy of foregoing desigrnation this 18th

day of November, 1940.

J. CHART.ES DENNIS,
U. S. Attorney,

Attorney for United States of America, and Thor

W. Henricksen. Appellee & Cross Appellant.

[Endorsed]: Filed Nov. 20, 1940. Paul P.

O'Brien, Clerk. [339]

[Title of Circuit Court of Appeals and Cause.]

STATEMENT OF POINTS ON APPEAL

Comes now the Appellee and Cross Appellant,

the United States of America, and files this, its

statement of points on which it relies on its cross

appeal in the above case, to-wit:

1. That there is a variance between the

grounds of recovery stated in the refund claim,

and those upon which the suit and judgment are

based in that the sole ground set forth in the
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refund claim is that the Commissioner erred

in determining the March 1, 1913, value of

the Alaska Gold Mining Company's claims by

omitting certain claims whereas the judgment

is based on the allowance of further deductions

from the income of the corporation for the

year 1933 in the sum of $250.00, the cost of

acquiring two-eighths interest in the! claim

known as the Philadelphia Fraction, and the

further deduction from income of the corpora-

tion, the sum of $2,600.00 on account of a sal-

ary settlement paid to the plaintiff, E. E.

Powell, during the year 1935
; [340]

2. That the Court erred in finding Para-

graph X "except there should have been de-

ducted from the basis used for profit or loss on

the sale, an additional sum of $250.00, which

was the cost of acquiring the two-eighths in-

terest in the claim known as the Philadelphia

Fraction and a further sum of $2,600.00 which

was paid as salary to the plaintiff."

3. That the Findings of Fact do not support

the juda:ment.

4. That the facts found upon which the

judgment is based were never called to the at-

tention of the Commissioner of Internal Rev-

enue in a timely refund claim.

5. That the Court erred in making as a

conclusion of law Paragraph II "except there

should have been deducted from the calculated

net income of the Alaska Dredging Company
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the sum of $250.00 which was the cost of ac-

quiring the two-eighths interest in the claim

known as the Phibidelphia Fraction and a fur-

ther sum of $2,600.00 paid as salary to the

plaintiff, total, $2,850.00, and the plaintiff is

entitled to recover against the defendant,

United States of America, the additional tax

assessed by the failure to deduct said sum ; also,

interest on such tax that was collected from the

time of payment."

6. That the judgment is contrary to law.

7. That the Court erred in failing to sustain

[341] the motion of the United States for re-

lief from the judgment.

J. CHARLES DENNIS,
United States Attorney.

FRANK HALE,
Ass't United States Attorney.

THOMAS R. WINTER,
Sp. Attorney Bureau of Internal Rev.

Received copy of the within this

day of 19

BURNS POE,
4tty. for Appellant.

[Endorsed] : Filed Jan. 9, 1941. Paul P. O'Brien,

Clerk. [342]
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[Title of Circuit Court of Appeals and Cause.]

STIPULATION CONCERNING PRINTING OP
RECORD ON APPEAL

It is hereby stipulated by and between the parties

hereto and by and through their respective counsel,

that the Circuit Court of Appeals for the Ninth

Circuit may, according to its inclination, examine

and consider all and singular of the exhibits intro-

duced on the trial and admitted in evidence; and it

is further

Stipulated that the Clerk shall print in the Tran-

script of Record only the following described ex-

hibits :

PLAINTIFF'S EXHIBITS

(1). Copy of contract dated 25th of April, 1933,

between the Alaska Dredj?ing Co., and the Ham-
mond Consolidated Gold Fields, a corp., consisting

of 10 pages

(5). Letter dated April 14, 1936, from Alex Mc-

Vierhus, Collector, by Thor W. Henricksen, Assist-

ant to the Collector addressed to Alaska Dredging

Co., Mr. E. E. Powell, 9300 Purcell Ave., Seattle,

consisting of one page.

(6). Letter dated April 10, 1936, from Charles

T. Russell, Deputi^ Commissioner by H. B. Robin-

son, head of division, addressed to Mr. E. E. Powell,

9300 Purcell Ave., Seattle, consisting of two pages.

(7). Three receipts bearing numbers 43402,

43446 and 43454, each of which bears the signature

of John E. Baxter, Deputy Collector. [343]
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(8). Pages 38, 39. 40 a:i I 41, inclusiTe, being a

contract bearing date : ^ j_e ?. 1908, between the

Alaska Dredging Co.. :
"1^ Wonder Dredging

Co., as contained in tL^ o-vk minute book of the

Alaska Dredging Co.

(9). Letter dated March T. 1906, from Guv T.

Heli^nw^, Commissioner, by Charles T. RusselL

Deputy Comndssioner. to Alaska Dredging Co., care

E. E. P.-welL 9c>j P.:r:ell Avenir. Seattle, Wash-

ington, consisting of ? _ -:

(12). Three checks each signed by E. E. PoweU,

bearing numbers 6TT, 73 and 74

:

(13). Letter dated February 17, 1936. ^:m
Charles T. RiisselL Deputy CommiwSsioner. by H. G.

Xichols, Asst. Head of Division, to Mr. E. E. Pc'well,

Transferee, 9300 PorceU Avenue, Seattle. Wash-
ington, consisting of one page:

(14). Carbon copy of a letter dated April 13,

1936, from E. E. PoweU, addressed to Collector of

Internal Revenue, Tacoma, Washington, consisting

of one page.

DEFA^'DAX'T'S EXHIPITS

(A-1). Agreement writteu ::_
'

..z':-:.^ V --!

August 26. 193o. at Seattle. W^,^:_::..- ::, ^— .-: -,y

E. E. PowelL a::^ '^_-^-. '^'--ti5:<:u._ .- .:-i^c : . z-.

A-2>. Cer^ir: y of a letter ^. r^

A: - ". 1 :: E. E. 3:'weD, addressed ^o

Treasury Department. Com: . :— aer of I:: :

Revenue. Washington. D. C -:--.:_ -
:

-

page:



396 E. E. Powell vs.

(A-3). Certified photostat copy of letter dated

February 28, 1936, from E. E. Powell, addressed to

Commissioner of Internal Revenue, Washington,

D. C, consisting of two pages

;

(A-5). Certified photostat copy of a letter dated

April 21, 1936, from Charles T. Russell, Deputy

Commissioner by F. L. Hudson, Chief of Section,

addressed to Mr. K E. Powell, 9300 Purcell Ave-

nue, Seattle, consisting of one page;

(A-6). Certified photostat copy of Corporation

income and excess profit tax return for calendar

year 1933, executed by Alaska Dredging Company
on March 15, 1934, consisting of 6 pages; [344]

(A-7). Notice and demand for income tax dated

February 24, 1936, addressed to Alaska Dredging

Company, care E. E. Powell, consisting of 2 pages;

(A-8). Letter from George C. Early, Internal

Revenue Agent in charge, dated September 17, 1935,

addressed to Alaska Dredging Company, care E. E.

Pov/ell, 9300 Purcell Avenue, Seattle, Washington,

consisting of 6 pages.

(A-9). A computation of figures on plain white

sheet of paper commencing with following figures:
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^'219,664 payable" and ending with the words and

figures ''1933 profit $15,658.18."

This stipulation.

Dated this 20th day of January, 1941.

J. CHARLES DENNIS,
United States Attorney

FRANK HALE,
Asst. United States Attorney.

Counsel for Appellee and Cross Appellant.

324 Federal Bldg., Tacoma, Washington.

BURNS POE,
THOMAS MAC MAHON,

Counsel for Appellant

Puget Sound Bldg.

So ordered.

CURTIS D. WILBUR,
Senior United States Circuit Judge.

[Endorsed]: Filed Jan. 24, 1941. Paul P.

O'Brien, Clerk. [345]
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UNITED STATES OF AMERICA,
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E. E. POWELL,
Liquidating Trustee of Alaska Dredging Company,

Appellee

ON APPEAL FROM THE DISTRICT COURT OF THE UNITED
STATES FOR THE WESTERN DISTRICT OF WASHINGTON

SOUTHERN DIVISION

BRIEF FOR THE UNITED STATES

OPINION BELOW
There was no formal opinion by the District

Court, but an informal opinion, interrupted by a re-

opening for additional testimony, was rendered.

(R. 361-370, 383-388.)

JURISDICTION

This is an appeal from a judgment entered by

the District Court on May 25, 1940, which involved



income taxes for the year 1933, and which allowed re-

covery against the United States in the amount of

$621.64, with interest. (R. 82-83.) The case is

brought to this Court by notice of appeal for the Unit-

ed States (the appellant Powell having previously

filed a notice of appeal) filed August 24, 1940.

(R. 93-94.) The jurisdiction of this Court is invoked

under Section 128 (a) of the Judicial Code, as amend-

ed by the Act of February 13, 1925.

QUESTION PRESENTED
Whether it was permissible for the District Court

to go outside the issues and beyond the facts called

to the attention of the Commissioner of Internal Rev-

enue in the refund claim upon which the suit is

grounded to allow the corrections of net income upon

which the recovery against the Government is based.

STATUTES AND REGULATIONS
INVOLVED

The statutes and regulations involved will be

found in the Appendix, infra, pp. 19-22.

STATEMENT
This suit, originally prosecuted against the Unit-

ed States and Thor W. Hendricksen, Acting Collector

of Internal Revenue for the District of Washington,



was dismissed as to the latter. (R. 24-25, 33-34.) A
motion seeking to reinstate him as defendant was de-

nied at the opening of the trial. (R. 35-38.)

The Alaska Dredging Company, sometimes in the

record called the Alaska Company, and hereinafter

generally referred to as the taxpayer, was incorporat-

ed under the laws of the State of Washington on

March 8, 1902, and continued its corporate existence

until during the year 1935, when, after a sale of all

its property, the corporation was dissolved. (R. 3, 29.)

E. E. Powell was one of the incorporators of the

taxpayer (R. 106), and upon its dissolution acted as

the liquidating trustee who distributed to himself and

other stockholders the assets of the corporation. (R. 3,

29.) He distributed to himself $8,000. (R. 194.)

The dissolution left the company without officials

with which to deal and without a treasury from which

to pay taxes. (R. 257.)

For the year 1933, the taxpayer filed a corpora-

tion income and excess-profits tax return showing no

net income and no tax due. Attached to it was a

statement that the company during the year 1933 had

given an option at a discount price on all its remain-

ing assets. It was stated that the option had been

exercised in December, 1933, and that the proceeds



would be disposed of and the company pass out of

business. (R. 263-271.)

After some investigation of the sale referred to

in the return by agents of the Bureau of Internal

Revenue (R. 337), the Commissioner of Internal Rev-

enue approved a revenue agent's report which showed

net income of the taxpayer for 1933, $17,624.79, and

as tax (income and excess-profits), a total of $3,-

304.65. (R. 378-383.) This tax he assessed with in-

terest of $279.89 on the income tax, and $101.77 on

the excess-profits tax, a total of $3,686.31. It was a

jeopardy assessment and notice of it was given under

date of March 7, 1936. (R. 264, 202-205.) The tax

so assessed with accruing interest was paid by Mr.

Powell as follows (R. 192-193)

:

April 13, 1936 $2,759.50
July 10, 1936 414.77
Aug. 15, 1936 560.35

Payments were made by Mr. Powell, individu-

ally, on distraint warrants against the taxpayer,

after he had been warned by the Deputy Collector of

personal liability as transferee. (R. 356-360.)

Six mining claims were sold by the taxpayer in

1933. These were: No. 1 Flat Creek, Nugget Bench

Wonder Creek, No. 1 Below Wonder Creek, Discovery



Wonder Creek, Yellow Jacket, and Philadelphia Frac-

tion. (R. 109.)

Although the option in which those claims are

named refers to a consideration of $20,000 (R. 108-

111), it is alleged and admitted that the total pur-

chase price was $32,838.88. (R. 5, 30).

The Commissioner determined that the March 1,

1913 value of the claim sold in 1933 was $115,984.43,

and that since that value was greater than the cost

of the property sold, it was the statutory "basis" for

computation of gain or loss from sale. He determined

that of that basis, $101,034.83 had been recovered be-

tween 1913 and 1933. Thus he found the adjusted

basis to be $14, 949.60. The difference, therefore, be-

tween that amount and the sale price (reduced by

allowed sale expenses of $264.49) was treated as a

profit, namely, $17,624.79. (R. 202-205.)

After Mr. Powell had paid the tax, he filed the

refund claim upon which this suit is based. The facts

he thereby brought to the attention of the Commis-

sioners of Internal Revenue were as follows

(R. 18-20):

The Alaska Dredging Company was a holding

company for placer mining claims in the Cape

Nome Mining District, Alaska. The company



sold in 1933 to the Hammon Consolidated Gold
Fields, Inc., for $32,838.88, the following claims:

20 acres No. 1. Flat Creek,

20 acres Nugget Bench, Wonder Creek,
20 acres No. 1 Below, Wonder Creek,
20 acres Discovery, Wonder Creek,
11 acres Yellow Jacket,

7 acres Philadelphia Fraction

98 acres

The Alaska Dredging Company had deeds and
patents to all the above named claims before
March 1, 1913 except a 2/8 interest in the Phila-

delphia Fraction.

The Bureau of Internal Revenue erred in find-

ing that on March 1, 1913 the Alaska Dredging
Company had no property other than a contract
with the Wonder Dredging Company in 1908 for

a certain fixed sum of money. Such was not the

case.

The Alaska Dredging Company gave in 1908
to the Wonder Dredging Company a lease and
an option to buy the following claims:

Discovery on Wonder Creek,
Number 1 Below on Wonder Creek,
One-Half Interest in Nugget Bench

These claims for means of identification, will

be known as the Original Claims. The fair mar-
ket value of these Original Claims on March 1,

1913, was $174,397.73 as shown by the option.

The other claims and fractions acquired before
March 1, 1913 and included in the property sold



to the Hammon Consolidated Gold Fields, Inc.

and designated as the Omitted Claims, for identi-

fication purposes, are, to-wit:

20 acres No. 1 Flat Creek,

10 acres Nugget Bench, One-Half Interest,

11 acres Yellow Jacket,

7 acres Philadelphia Fraction

48 acres

1.25 Less 2/8 Philadelphia

46.25 omitted from agent's report.

The Omitted Claims had on March 1, 1913, a
value of $45,246.27 or more. The total value of

the Omitted Claims and the Original Claims on
March 1, 1913, was in excess of $219,644.00.

The payments and royalties received between
1913 and 1933 by the Alaska Dredgng Company
amounted to $101,064.83.

The taxpayer reserves the right to amend or
add to this claim.

The Oral hearing is requested through our
Attorney, Burns Poe, 409 Perkins Building, Ta-
coma, Washington.

The complaint in this case is based upon the

theory that by the method he had followed in deter-

mining the basis of the property sold in 1933, the

Commissioner had omitted to assign any value to the

three claims not expressly named in a contract dated
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June 3, 1908, and that the omitted claims had a value

in excess of $20,000 on March 1, 1913. The discount-

ed value of the consideration named in the early con-

tract was expressly accepted as the value (and basis)

of the claims named for exploitation in that contract;

the recoveries used by the Commissioner in adjusting

basis ($101,034.83) are not contested, but the basis

of the other three claims was alleged to be not less

than $20,000. Those allegations were put in issue.

(R. 29-31.) Based upon them, it was contended that

at least $20,000 should be added to the "basis" as

found by the Commissioner. (R. 4-6.) The refund

claim (supra) proceeded upon the same theory,

though claiming a greater value for the "omitted

claims".

During the course of the trial it was testified

that after March 1, 1913, the sum of $250 had been

expended in buying up an outstanding fractional in-

terest in that part of the property hereinabove men-

tioned which is called the Philadelphia Fraction.

(R. 218-224.) During an examination of the exhibits

Judge Black discovered a record of $2,600 paid by

the taxpayer to Mr. Powell in settlement of a $15,000

claim for services. (R. 365-366, 375, 384.) These

two items are referred to in the court's finding
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No. X^ (R. 79), and became the basis of the reduc-

tion in the net income which was allowed. (R. 79-81)

Before the trial ended, Judge Black expressed

the opinion that the "omitted" claims had had a value

of at least $20,000 on March 1, 1913 (R. 361), but

he considered it not proved that they were really

"omitted". He took cognizance of the close affilia-

tion of the so-called holding company (taxpayer)

and the various operating entities with which it con-

tracted for exploiting its properties, and felt it not

proved that some of the claims were outside the ex-

isting contract at March 1, 1913, or that the whole

group was worth more than the value given by the

Commissioner. (R. 363-368.) Permission to put Mr.

Powell back on the stand was given and he entered

formal denial that the omitted claims were in the

operating contracts (R. 370-376), but the court was

not convinced (R. 383-386), and formally found it

not proved that the six claims had a March 1, 1913

1.

While this finding shows the $250 to have been a
capital expenditure related to the property sold, it

does not make any similar determination with respect

to the larger item, nor show that it was an ordinary

and necessary business expense. It is merely identi-

fied as "salary".
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value exceeding that determined by the Commissioner.

(R 79)

After judgment based upon that finding, but

allowing the reduction in net income of $2,850, the

Government moved to correct the findings, conclu-

sions, and judgment. (R. 84-88.) In that motion

the errors complained of below were called to the

attention of the court, but rectification was refused.

(R. 90-91.)

STATEMENT OF POINTS TO BE URGED
1. The court below erred in approving reduc-

tions of net income not claimed in the pleadings

(hence not within the issues for trial) and not called

to the attention of the Commissioner of Internal Rev-

enue in the refund claim upon which the suit is based

;

and, in entering a judgment, as for an overpayment

of tax, supported only by computations in which those

reductions are allowed. (R. 391-392.)

2. As to the $2,600 reduction, the facts found

are not sufficient to support the judgment. (R.

392-393.)

SUMMARY OF ARGUMENT
The purpose of the provision of law requiring

as a prerequisite to suit the filing of a claim for re-
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fund is to insure an orderly administration of the

revenue and to permit the Commissioner to correct

errors and save the expense and trouble of litigation.

The claim must set up all the facts relied upon to es-

tablish the right to refund and the ensuing suit must

proceed upon the same factual grounds as were stated

therein.

If the taxpayer in 1933 settled a claim of its of-

ficer for services, that expenditure was not a cost of

mining properties acquired (except a small outstand-

ing interest presently to be mentioned) before March

1, 1913. But if on any theory it could be considered

a capital outlay and a proper addition to the basis

for determination of gain or loss at sale of the prop-

erties, it is not claimed as such in the refund claim

upon which this suit is based, nor was any issue cre-

ated with respect to it in the pleadings in this case.

While an expenditure after March 1, 1913, to

acquire an outstanding interest in the Philadelphia

Fraction, i.e., to improve the title to that property,

would be a capital expenditure to be added to the

basis of the property and recovered from its sale price

before a profit could be determined, neither in the

pleadings nor in the refund claim was such a conten-

tion presented.
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It was improper to allow the item of $250 addi-

tional cost of the Philadelphia Fraction, and $2,600

paid in settlement of a claim for services, as reduc-

tions of the net income determined by the Commis-

sioner of Internal Revenue upon which the tax col-

lected from Mr. Powell was based, and it was error to

enter a judgment for an overpayment so computed.

Because there is no determination of facts by the

court disclosing that the $2,600 was either a cost of

some part or all of the property sold, or that it was

an allowable deduction under the law, the judgment

rendered is not supported by the findings of the court.

ARGUMENT
It is error for a court, in a suit claiming over-
payment of a tax, to go outside the issues pre-

sented by the pleadings, and, without finding
all the facts necessary to support an allowance
made, to base a recovery against the Govern-
ment upon facts never presented to the Com-
missioner of Internal Revenue in a timely re-

fund claim.

Fundamentally the complaint of the appellant,

Powell, is that the taxpayer was assessed taxes on a

net income determined by computing a gain as de-

rived from a sale which really resulted in a loss.

Since the revenue law so defines gross income as

to include gains from transactions involving the pur-
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chase and sale of property (Revenue Act of 1932,

Section 22, Appendix, infra), it was requisite that the

law should provide for computations of gains and/or

losses resulting from such transactions. This neces-

sity resulted in the creation of a statutory concept

known as "basis". Section III of the Act just men-

tioned (Appendix, infra), enacts that the gain from

the sale or other disposition of property shall be the

excess of the amount realized therefrom over the "ad-

justed basis" provided in Section 113 (b). Section

113 (a) makes provision with respect to the unad-

justed basis of property. Generally, cost is such basis,

but there are thirteen exceptions, and one of them, the

thirteenth, enacts that when fair market value of

property acquired before March 1, 1913, is less than

cost, that value shall be basis.

The provision for adjustment of basis before com-

paring it to the amount realized in order to determine

gain or loss derives from the fact that as property

is carried along from year to year, both expenditures

and receipts related to capital account will be experi-

enced. Thus, an improvement on a piece of property

may be torn down and a new building erected, and

this will require adjustment both ways. Again, a

property may be sold, some money paid in on account

of the price, the contract rescinded, a new sale made,
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and so on. When this happens, to find whether a real

gain or loss was the result of a fully completed final

sale requires that the capital invested in the asset

shall be corrected to reflect recoveries through abor-

tive sales. In this case, through "sales" $101,034.83

of the March 1, 1913 value, whatever it was, had been

recovered.

The refund claim in this case attacks the basis

used by the Commissioner in determining profit. It

makes just one complaint, namely, that his method of

determining basis (which was by a discounting of cer-

tain sale figures, as representative of value) had

brought him to an an inaccurate result because the

sale contract had included only half as many proper-

ties as were sold in 1933. The refund claim expressly

accepts the Commissioner's determination of value as

accurate for three properties, but inadequate for six.

That is the only attack upon the correctness of the

Commissioner's determination. It attacks the result

only through an attack upon the method by which it

was attained. No facts relating to capital expendi-

tures after 1913 are mentioned in the claim, and the

complaint in this case follows the claim, as, indeed, it

must do under the law, setting forth the same theory

as to why the basis used in determining the tax was

erroneous.
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That a claim for refund must be filed by a tax-

payer as a prerequisite to recovery of a tax is defi-

nitely settled whether the suit is brought against the

United States [United States v. Felt & Tarrant Co,,

283 U. S. 269, 272; Finn v. United States, 123 U. S.

227; United States v. Garbutt Oil Co. 302 U. S. 528;

United States v. Chicago Golf Club, 84 F. (2d) 914

(CCA. 7th)] or the Collector of Internal Revenue

(Arnson v. Murphy, 115 U. S. 579, 584; Collector v.

Hubbard, 12 Wall, 1, 13-16). It is said in Pacific

Mills V. Nichols, 72 F. (2d) 103, 105 (CCA. 1st):

The matter is jurisdictional, because the govern-

ment can only be sued upon the terms and condi-

tions which it imposes, and the point must be

noticed when brought to the court's attention

even if the pleadings are informal.

The timely filing of a claim is a prerequisite to

suit. Savings Institution v. Blair, 116 U. S. 200.

Timeliness means within such limits as are fixed by

Section 322 of the Revenue Act of 1932 (Appendix,

infra). The suit must be upon the same grounds as

are stated in the refund claim (United States v. Felt

& Tarrant Co., supra, Weagant v. Bowers, 57 F (2d)

679 (CCA. 2d) ; J. P. Stevens Engraving Co. v. Unit-

ed States, 53 F. (2d) 1 (CCA. 5th), certiorari de-

nied, 284 U. S. 687).
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In the Felt & Tarrant case the Supreme Court

said that the purpose of the law in providing for re-

fund claims is to advise the appropriate officials of

the Government of the demands or claims intended to

be asserted so as to insure an orderly administration

of the revenue Cf Nichols v. United States, 7 Wall,

122, 1930. In another case the Supreme Court re-

ferred to the refund claim requirement as having

been devised for the convenience of such officials in

passing upon claims and preparing for trial. Tucker

V. Alexander, 275 U. S. 228, 231. It has been said that

the system was intended to correct errors and to save

the expense and trouble of litigation. Paul Jones &

Co. V. Lucas, 33 F. (2d) 907 (W.D. Ky.) Finally,

"the statute and the regulations must be read in the

light of their purpose." Tucker v. Alexander, supra,

p. 231.

These principles have recently been emphasized

in the First Circuit in Edwards v. Malley, 109 F.

(2d) 640, and in Pelham Hall Co. v. Carney, 111 F.

(2d) 944, and in the Second Circuit in Ronald Press

Co. V. Shea, 114 F. (2d) 453. The amendment to Sec-

tion 3226, Revised Statutes, found in the Revenue Act

of 1932, (Section 1103, Appendix, infra) did not

change any of the parts of that very old statute, on

which the foregoing decisions depend.
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Under the law as thus applied by the courts, it

seems perfectly plain that the District Court in this

case had no authority to adjust net income as deter-

mined by the Commissioner of Internal Revenue by

allowing either an adjustment of basis dependent

upon facts not mentioned in the refund claim (or the

complaint), or to allow an outlay for services, which

may have been an allowable expense deduction under

Section 23 (a) of the applicable Revenue Act, but are

not shown (or found^) to be capital expenditures

(costs) related to any part of the property sold. We
have no doubt that if the refund claim had shown

expenditures to improve title to the Philadelphia

Fraction, the Commissioner would have adjusted basis

appropriately. Similarly, if facts showing salary

paid as an ordinary and necessary business expense

had been called to his attention, he would have allowed

a deduction.

The United States has consented to be sued for

an overpayment of a tax only if its administrative

officers, the Commissioner of Internal Revenue, has

been apprised of the facts by which overpayment is

For lack of facts found sufficient to show how or
why this item was a cost of the property sold or a
business expense, we contend that the findings do not
support the judgment.
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made out.^ Plainly the facts by which the overpay-

ment allowed here are supported were never men-

tioned in the refund claim. The judgment is er-

roneous.

CONCLUSION

We respectfully request that the judgment

against the United States be reversed, and that a

judgment dismissing the action be ordered entered.

Respectfully submitted,

J. CHARLES DENNIS,
United States Attorney. SAMUEL O. CLARK, JR.,

Assistant Attorney General.

FRANK HALE,
Assistant United States Attorney. SEWALL KEY,

WM. B. WALDO,
THOMAS R. WINTER, Special Assistants to the

General Counsel Representative. Attorney General.

MARCH, 1941.

3.

Originally there was no recourse against the

United States in a suit for overpayment of tax be-

cause of the doctrine of sovereignty. Collector v. Hub-
bard, 12 Wall 1, 14-15. This was based on principles

referred to by Chief Justice Taney in Beers v. State

of Arkansas, 20 How. 522, 529 ; and by Chief Justice

Marshall in United States v. Clarke, 8 Pet 436, 443.

Of late years the sovereignty has consented to be sued
with the understanding that the conditions of the con-
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APPENDIX

Revenue Act of 1932, c. 209, 47 Stat. 169:

SEC. 21. NET INCOME.

"Net income" means the gross income com-
puted under Section 22, less the deductions allowed by
section 23.

SEC. 22. GROSS INCOME.

(a) General Definition.—"Gross income" in-

cludes gains, profits, and income derived from
salaries, wages, or compensation for personal

service, of whatever kind and in whatever form
paid, or from professions, vocations, trades, busi-

nesses, commerce, or sales, or dealings in proper-

ty, whether real or personal, growing out of the

ownership or use of or interest in such property;

also from interest, rent, dividends, securities, or

the transaction of any business carried on for

gain or profit, or gains or profits and income
derived from any source whatever. * * *

SEC. III. DETERMINATION OF AMOUNT
OF GAIN OR LOSS.

(a) Computation of Gain or Loss.—Except as
hereinafter provided in this section, the gain
from the sale or other disposition of property
shall be the excess of the amount realized there-

from over the adjusted basis provided in section

113 (b), and the loss shall be the excess of such
basis over the amount realized.

sent must be meticulously observed. Rock Island &
C. R. R. V. United States, 254 U. S. 141, 142; Maas
& Waldstein v. United States, 283 U. S. 583; Lucas
V. Pilliod Lumber Co., 281 U. S. 245, 249.
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SEC. 113. ADJUSTED BASIS FOR DETER-
MINING GAIN OR LOSS.

(a) Basis (Unadjusted) of Property. — The
basis of property shall be the cost of such prop-

erty; except that

—

(13) Property Acquired Before March i,

1913.—In the case of property acquired before

March 1, 1913, if the basis otherwise deter-

mined under this subsection, adjusted as pro-

vided in subsection (b), is less than the fair

market value of the property as of March 1,

1913, then the basis shall be such fair market
value. * * *

(b) Adjusted Basis.—The adjusted basis for

determining the gain or loss from the sale or
other disposition of property, whenever acquired,

shall be the basis determined under subsection

(a), adjusted as hereinafter provided.

(1) General Ride.—Proper adjustment in

respect of the property shall in all cases be
made— (A) for expenditures, receipts, losses,

or other items, properly chargeable to capital

account, including taxes and other carrying
charges on unimproved and unproductive real

property, but no such adjustment shall be made
for taxes or other carrying charges for which
deductions have been taken by the taxpayer in

determining net income for the taxable year
or prior taxable years

;

* * * * * *

SEC. 322. REFUNDS AND CREDITS.

(a) Authorization.—Where there has been an
overpayment of any tax imposed by this title, the
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amount of such overpayment shall be credited

against any income, war-profits, or excess-profits

tax or installment thereof then due from the tax-

payer, and any balance shall be refunded imme-
diately to the taxpayer.

(b) Limitation on Allowance.—
(1) Period of Limitation.—No such credit

or refund shall be allowed or made after two
years from the time the tax was paid, unless

before the expiration of such period a claim

therefor is filed by the taxpayer.

(2) Limit on Amount of Credit or Refund.—
The amount of the credit or refund shall not

exceed the portion of the tax paid during the

two years immediately preceding the filing of

the claim, or if no claim was filed, then dur-

ing the two years immediately preceding the

allowance of the credit or refund.

SEC. 1103. LIMITATION ON SUITS BY
TAXPAYERS.

(a) Section 3226 of the Revised Statutes, as

amended, is amended to read as follows:

''Sec. 3226. No suit or proceeding shall be
maintained in any court for the recovery of any
internal revenue tax alleged to have been erro-

neously or illegally assessed or collected, or of any
penalty claimed to have been collected without
authority, or of any sum alleged to have been ex-

cessive or in any manner wrongfully collected until

a claim for refund or credit has been duly filed

with the Commissioner of Internal Revenue, ac-

cording to the provisions of law in that regard,

and the regulations of the Secretary of the Treas-

ury established in pursuance thereof; but such
suit or proceeding may be maintained, whether
or not such tax, penalty, or sum has been paid
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under protest or duress. No such suit or pro-

ceeding shall be begun before the expiration of

six months from the date of filing such claim
unless the Commissioner renders a decision there-

on within that time, nor after the expiration of

two years from the date of mailing by registered

mail by the Commissioner to the taxpayer of a
notice of the disallowance of the part of the claim
to which such suit or proceeding relates."

(U.S.C, Title 26, Sec. 1672.)

Treasury Regulations 77; promulgated under the

Revenue Act of 1932

:

ART. 1254. Claims for refund by taxpayers.

—Claims by the taxpayer for the refunding of

taxes, interest, penalties, and additions to tax

erroneously or illegally collected shall be made on
Form 843, and should be filed with the collec-

tor of internal revenue, A separate claim on
such form shall be made for each taxable year
or period.

The claim must set forth in detail and under
oath each ground upon which a refund is claimed,

and facts sufficient to apprise the Commission-
er of the exact basis thereof. No refund or credit

will be allowed after the expiration of the statu-

tory period of limitation applicable to the filing

of a claim therefor except upon one or more of

the grounds set forth in a claim filed prior to the

expiration of such period. A claim which does

not comply with this paragraph will not be con-

sidered for any purpose as a claim for refund.

With respect to limitations upon the refunding

or crediting of taxes, see article 1257.
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We think that an explanation of the judgment rendered

by the trial court should be given to this court. After

the evidence was in, the trial court announced that he

wanted to go over some of the exhibits and suggested

that the minute book of the Alaska Dredgmg Com-

pany, which theretofore had not been admitted in evi-

dence in its entirety, be so admitted, as he wished to so

examine it and other exhibits. Both counsel acquiesced

in this. When he returned from his chambers, he

rendered his oral opinion, as shown on page 351 et seq.

of the record, and after Mr. Powell had been returned

to the stand in conformity to the suggestion of the court

and had testified, the court resmned his oral opinion.

At that time, no objection was made to the fact that the

court was allowing the two items of expense which are

reflected in the judgment finally rendered. The find-

ings, conclusions and judgment finally signed by the

court were presented by the defendants ' attorneys, with

the statement that the computations embodied therein

had been made in Washington and were correct.

It is apparent, we think, that the innate desire to do

justice actuated the trial court. He was adopting the pe-

culiar computation of the Field Agent, and it is obvi-

ous that if an option is to be discounted over an arbi-

trary period of seven years, the capital expenses in-

curred by the taxpayer during the period should be de-

termined and deducted. The judgment in this case was

presented by the defendants' attorneys, plaintiff's at-

torneys objected to its entry, and the court was urged

by defendants' attorneys to sign the same. Under these



cireiunstances, the error, if any there was, was iiivited

by the defendant.

Respectfully submitted,

BURNS POE,
Attonie/j for E. E. Powell;

THOMAS MacMAHON,
Attorney for E. E. Powell;

ELIZABETH SHACKLEFORD,
Attorney for E. E. Powell
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for the Western District of Washington

BRIEF FOR E. E. POWELL

JURISDICTION

The jurisdiction of the District Court was invoked

under Section 24 (5th and 20th subdivisions) of the

Judicial Code. (Title 28, U. S. C, Sec. 41, subd. 5th

and 20th.) This is a suit to recover income and excess

profit taxes for the year 1933 alleged to have been er-



roneously assessed and collected. A portion of the tax

was paid to a Collector of Internal Revenue, who died

before the commencement of the action.

The jurisdiction of the appellate court is invoked

mider Section 128 (a) and 128 (b) of the Judicial Code

as amended by the Act of Feb. 13, 1925.

Judgment below was entered on May 25, 1940.

Notice of appeal on behalf of appellant Powell was

filed August 22, 1940, and bond on appeal on the same

day. (R. 92, 93.)

STATEMENT OF THE CASE

There was no conflict in the evidence. Plaintiff

proved that all six claims were owned by the Alaska

Dredging Company, prior to March 1, 1913 (R. 172-3,

205). Plaintiff introduced the 1908 lease and option

with the Wonder Dredging Company (Ex. A, R. 8)

which prior to March 1, 1913, was assigned to the Nome
Consolidated, and which covers only two and a half

claims, also the 1933 contract of sale with Hammond
Company (Ex. 1, R. 108), also the assessment letter

(Ex. 9, R. 202-5) which evidences the findings of the

Commissioner, to the effect

:

1. That he valued the two and one-half claims

covered by the 1908 lease and option (Ex. A), as of

March 1, 1913, at $115,934.43 (Ex. 9, R. 204), which is

admitted in the Answer (par. Ill) in these words:

"defendant admits that the Commissioner of In-

ternal Revenue fixed the value of the three claims



by discounting as stated in Par. V of plaintiff's

complaint.

"

2. That the taxpayer received $101,034.83 between

1913 and 1933, which also is admitted in the answer.

(Par. V,R. 30.) (Ex. 9, R. 204.)

3. That all six claims were sold in 1933 for $32,-

838.88 (Ex. 9, R. 204), which is also admitted by par.

V of the Answer.

4. That the Commissioner adopted and ratified the

method used by the field agent and his conclusions, by

the use of these words

:

''The report of the internal revenue agent . . .

has been reviewed and approved by this office,"

(R. 203-4.)

that the agent attempted to evalue a lease and option

by arbitrarily giving it a life of seven years and dis-

counting it at six percent by his report. (Ex. A-8, R.

378 at p. 380.)

After the evidence was all in, the Court stated (R.

361):

"I am satisfied from the evidence and the sur-

rounding circumstances that to have an interest in

Nugget Bench and the following placer claims:

Flat Creek No. 1, Yellow Jacket and Philadelphia

Fraction, on the 1st day of March, 1913, was worth

substantially more than $20,000.00. . . . I don't

know that it is essential to come to any further

conclusion than that because if the plaintiff should

be right in his other contentions that would be

enough to cancel the tax.
'

'



In view of this statement by the trial Judge we be-

lieve it unnecessary to discuss the evidence in detail,

since, as we understand the rule, this Court will accept

the finding of fact of the trial Judge, if supported by

substantial evidence, and plaintiff produced many wit-

nesses who testified that on March 1, 1913, these claims

not covered by the 1908 lease and option were worth

substantially more than $20,000.00 and the group of

claims as a whole were worth substantially more than

$135,000.00 on March 1, 1913.

Crabtree, R. 44 et seq.

Gilmore, R. 143 at p. 152.

Powell, R. 183.

Stewart, R. 305.

There was no evidence offered by the defense to

dispute this testimony, in fact, the defense called only

one witness, an internal revenue agent.

After making the statement above quoted to the ef-

fect that the evidence satisfied him that the claims not

covered by the 1908 lease and option were worth sub-

stantially more than $20,000.00, the trial Court went

on to say, in substance, that the evidence disclosed that

sometime prior to 1913 the operating Company had

done considerable dredging on one of the claims not

covered by the 1908 lease and option and that this fact

had raised doubts in his mind. Summing up his posi-

tion in this respect, he said

:

"As I see it, the only question in this case is

whether or not, actually, sometime between 1908



and March 1st, 1913, these other claims did not be-

come a part of the $174,000.00 balance. In looking

over the minutes (322) in the year 1908 and there-

abouts where there was a statement of the Com-
pany's assets, I find no claim that the Company
then owned these claims, although the complaint

alleges that on June 3, 1908, the Alaska Dredging

Company was the owner of six place mining claims.

I don't think so, I think sometime between 1908

and 1913 the Alaska Dredging Company became

the owner of these claims and that then they

sweetened this contract by—I will say this—and

that then maybe the illaska Dredging Company
sweetened the contract of the Wonder Dredging

Company or the Nome Consolidated Dredging

Company by letting whoever had the contract

dredge this added area, . . . (R. 368.)

• • •

"I would like whatever decision I make to be

upon the truth rather than one made merely upon
evidence, where it is lacking and I am willing to

permit the plaintiff to reopen at this time to give

the Court any further light as to whether or not

those three and a half claims of what has been de-

nominated 'omitted' property, had or had not by
acquiescence or some sort of agreement sweetened

the contract of 1908 or any successor to that Con-

tract." (R.369.)

By way of parenthesis, evidence had shown that a

dredge operates on water, dredging a hole in front of it

and floating forward as the water under it flowed for-

ward, and that in the early days there was considerable



"claim jumping," filine,'s being made upon claims al-

ready filed upon, etc., and that some of the claims on

the ''Third Bench" were very valuable.

Mr. Powell then testified that although the Alaska

Dredging Company had acquired all six claims prior

to 1903, in 1905 or 1906, the so-called "Third Bench"

was discovered. This was near this dredging ground

owned by the Alaska Dredging Company, as shown by

previous evidence. (R. 147.) That Graham and

Mitchell had filed such a claim for a one-half interest

in the Nugget Bench and that the Alaska Dredging

Company had agreed to pay them for this outstanding

title, $13,000.00 in the royalties when the ground was

dredged. That for this reason the Nugget Bench was

deliberately kept out of the 1908 lease and option. That

there was a depression on that corner of the Nugget

Bench (into which the water floating the dredge would

naturally flow) which adjoined the claims covered by

the 1908 lease and option and that as they went by this

corner of Nugget Bench the operating company

dredged about % of an acre off Nugget Bench, paying

the Alaska Dredging Company 25% of the yield, which

money was in turn used by the Alaska Dredging Com-

pany to pay off Graham and Mitchell. (R. 370 et seq.)

Thereupon the Court continued his verbal opinion

and decision, saying

:

"THE COURT : Well, this becomes a matter

of law on just one thing, as I see it, that is, where

the burden of proof lies. I think the burden of



proof lies upon the plaintiff, or the claimant, in a

proceeding of this kind.

"Necessarily, the Alaska Dredging Company
had some understanding with the Nome Consoli-

dated Company before the Nome Consolidated

Company went on and dredged the property. I

certainly can't say that the burden of proof has

been sustained by the plaintiff to the effect that,

actually, as they acquired these other claims, they

did not become accepted as under that contract."

(R.383.)

Plaintiff's proposed Findings and Conclusions were

filed on March 14, together with his Motion for New^

Trial. On the same day he filed his objections and ex-

ceptions to the Findings and Conclusions proposed by

defendant. (R. 64 to 73.)

On May 24th, the plaintiff noticed the hearing on

its proposed Findings and Conclusions. (R. 74.)

On May 25th, the defendant presented its Findings

Conclusions and Judgment, which were signed by the

Court and filed that day (R. 74-83) and plaintiff noted

an exception to the Findings Conclusions and Judg-

ment.

SPECIFICATION OF ERRORS

1. The Court erred in refusing to direct the entry

of judgment for plaintiff in the full sum paid under

the assessment, wath interest.

2. The Court erred in dismissing the defendant

Henricksen from the case.
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STATEMENT OF POINTS TO BE URGED

1. The Court below erred in inferring from the

fact that a portion of one of the claims not covered by

the 1908 lease and option was dredged prior to 1913,

that all of the property owned by the Alaska Dredging

Company on March 1, 1913, had become a part of the

1908 lease and option by consent.

2. The court further erred by indulging the fore-

going inference, contrary to the testimony and explana-

tion of the only witness who testified or who was com-

petent to testify to the facts.

3. The court erred in dismissing the defendant

Henricksen from the case.

SUMMARY OF ARGUMENT

The plaintiff and appellant will urge that the mere

fact that the owner of real property who has given an

option to purchase a portion of such property to

another, by permitting that other to use property not

covered by the option, raises an inference that the writ-

ten option was by acquiescence or concurrence thereby

enlarged to include within its terms all of the property

owned by the optionor. The plaintiff and appellant will

further urge that if there is any such inference to be

drawn from the facts above stated, that such inference

is susceptible to contradiction and explanation, and

that when such contradiction and explanation have been

given, that it is error to still indulge in such inference,

although contrary to the evidence.
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The plaintiff and appellant will further urge that an

action to recover income tax alleged to have been il-

legally collected is a personal action against the Collec-

tor for money had and received, and the Collector can-

not be dismissed therefrom over plaintiff's objection,

except on the merits after trial.

ARGUMENT

It is obvious that the Bureau of Internal Revenue,

in making the assessment of tax involved herein, was

misled by its field agent. He says that he called on the

Alaska Dredgmg Company for "certain information"

which he wanted to use in determining the 1913 value

(R. 337), and '4t was all given" to him (R. 338). It

included various leases and options made by the com-

pany at different times. The two options nearest in

date to 1913 w^ere the one given iu 1908 (R. 7) to the

Wonder Dredging Company for $200,000.00 (on prac-

tically virgin soil) and the one given to the Nome
Holding Company in 1915 (R. 222, 223) for $219,000.00,

(the ground having been by that time partially

dredged). Naturally, if the agent chose the one at the

lower price as his starting-point, it would result in the

greater tax. The agent thought that the one calling

for the lower price covered all the property (R. 341),

although it was apparent from reading it that it did not,

and although he knew^ the officers of the company al-

ways claimed the property sold in 1933 was worth more

than $200,000.00 in 1913. (R. 380). The attention of

the Bureau was called to this omission for correction
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by the refund claim (Ex. "C", R. 19), and it was then,

in 1938, (the field agent acknowledged) that he first

became aware that the "1908 contract did not include

all the claims sold in 1933" (R. 341). That accounts

for the fact that his report, submitted to and approved

by the Bureau, (Ex. A-8, R. 378) does not mention this

discrepancy, as one would naturally expect it to do.

Altogether, we believe, that the criterion used by the

Bureau was wrong, and further, that the method of

computation by which value was arrived at, was arbi-

trary and erroneous, and the value placed first by the

field agent, and adopted by the Conmiissioner on the

claims covered by the 1908 lease and option was too low,

yet, there was in fact such a large loss sustained by the

Alaska Dredging Company on the 1933 sale, that we

were in a position where we could accept such erroneous

conclusion, and still recover the tax so erroneously

assessed.

There is no reported case where the Court has used

such a lease or option thus discounted as evidence of

value. It was a unilateral contract, and there was no

obligation on the part of the optionee to pay. But even

if it be conceded that such an instrument does furnish

some evidence of value, the circumstances here would

destroy its usefulness for that purpose. Obviously, an

owner might be willing to sell in 1908 a gold mine that

had not been worked for a much less sum than he would

be willing to sell it for in 1913, after it had been worked

for several years, and its value proven as the trial

Judge said. (R. 368.)
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As mentioned above, the evidence showed a lease

and option made in 1915 (R. 223) which covered all of

the mining claims owned by the Alaska Dredging Com-

pany and sold in 1933. (This of course was made after

the property had l)een repossessed mider the 1908

lease and option.) The defendant's only witness, the

field agent, made a computation of its value (Ex. A-9,

R. 348). He reduced the jjurchase price by 6% per

annum over a period of sixteen years and thus arrived

at a value of $117,000.00. In commenting on this the

Court said

:

''THE COURT: I have, you might say, also,

that I have considered quite seriously the defend-

ant 's exhibit (320) A-9, calculation by Mr. Han-
son. That is only important in this, that if this

property, in 1915, was only worth $117,000.00, all

six claims, there would be very little doubt were
worth very much more in 1913, but I can't accept

the calculation, and, examining the contract, I find

two errors, the $48,000.00 had a deduction on the

basis of 6 per cent, etc., which I don't quite under-

stand, but in one year was reduced from $48,000.00

to $42,000.00, which would look like about 12 per

cent deduction, but the contract specifically states

that $47,000.00 should bear interest and under the

calculation that $48,000.00 should not be reduced

(R. 366).

MR. WINTER: That is correct (R. 366).

THE COURT : $115,000.00 over a period of

sixteen years, I feel isn't reduced correctly, the

contract required them, yearly, to do their work,
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and, if that were true, over a period of sixteen

years, they would be getting some of their money

;

so, certainly, you couldn 't reduce it more than half

of the 158 to 62, which instead of reducing it

$90,000.00 would reduce it about $48,000.00 and

that would indicate that in 1915 the Company, at

least, thought this property was worth substan-

tially more than the $117,951.00, that Ish: Hanson
indicates they must have thought. (R. 366-7).

If the Court is going to take a lease and option as a

criterion of value as of March 1, 1913, we respectfully

submit that the 1915 lease and option should be used.

It was nearer the time in question, covered all of the

property sold in 1933, and was made after both parties

knew from past experience what to estimate.

Comparing the two computations made by this field

man, shows how capricious his methods were. Why
did he discount one contract seven years and the other

sixteen? Had he discoimted the 1908 lease and option

over a period of sixteen years, he would probably have

had the Alaska Dredging Company owing the Wonder
Dredging Company money.

There is one actual, bona fide sale, made about

March 1, 1913, covering property sold in 1933 by the

Alaska Dredging Company. Mr. Powell testified that

the % acre dredged off the Nugget Bench in 1913 or

1914, was used to purchase an outstanding cloud on the

title to Nugget Bench. That he j)aid Graham and
Mitchell $13,000.00 for this one-half interest. (R. 370,

371-373.)
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The trial court not only adopted the criterion (op-

tion and lease), the method oi' computation (6% over a

period of seven years) and the result achieved

($115,984.43) but went a step further, notwithstanding

the admission in the answer to the effect that the Com-

missioner had valued three claims at $115,984.48, the

trial Court valued all six claims at $115,984.48. There

was no evidence or inference from the evidence upon

which this conclusion could be based. All of the evi-

dence and every witness on values showed that on

March 1, 1913, the six claims had a value in excess of

$135,000.00; that the Commissioner had valued the

three claims covered by the 1908 lease and option at

$115,984.48. Unless there is some evidence to sustain

the conclusion of the trial court, we submit that this

(Jourt will not permit the same to stand. We challenge

counsel to point out to this court any evidence or any

legitimate inference from any evidence which supports

this conclusion.

The Court, however, drew this inference: He said,

in substance, the evidence shows that prior to 1913 the

operating company was permitted to dredge on one of

the claims not covered by the lease and option of 1908.

I am not satisfied that all claims owned by the Wonder
Dredging Company on March 1, 1913,

'

' by usage and equity and acquiescence and custom

(did not) gravitate in that contract.'' (R. 384.)

Now, since the taxpayer has the burden of proof, and

has not proved that these other claims did not gravitate
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into the 1908 lease and option, I will, therefore, dismiss

his case. Is this inference legitimate? Can a written

option to purchase real property be "sweetened" to in-

clude property not covered thereby in any other way

than by a writing'? Does it follow that because one

miner permits another miner to mine his mine (there

being a lease and option between them covering other

property) that the one gains title to the mine so oper-

ated and the other loses it ^

And assimiing for the purpose of this argument

that there is such an inference—can it be disputed or

explained? or is it presumption of law, which is con-

clusive and may not be disputed ?

At the Court's suggestion Mr. Powell returned to

the stand and testified that there was no such agree-

ment. What more could he say?

He explained it by saying that there was a cloud

on title which by dredging % of an acre could be re-

moved, that the dredge was there where it could dredge

this small portion of the Claim, that it was dredged,

and thus the cloud removed.

We respectfully submit that the Judgment herein

should be reversed with instructions to enter judgment

for plaintiff as prayed for.

DISMISSAL OF HENRICKSEN

The action to recover Income Taxes alleged to have

been illegally collected, is a personal action against the

Collector for money had and received. Sage v. United

States, 250 U. S. 33, 69 S. Ct. 415, 63 L. Ed. 828 ; Smie-
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tanka v. Indiana Steel Co., 257 U. S. 1, 42 S. Ct. 1, 66

L. Ed. 99 ; Texas & Pacific Eij. Co. v. United States,

289 U. S. 627, 53 S. Ct. 768, 77 L. Ed. 1410.

The statute provides that if such taxes are collected

in good faith and the money so collected is remitted by

the Collector to the Treasury of the United States, that

the Court shall so find, and upon receipt of a certified

copy of such judgment same will be paid by the Treas-

ury Department.

Section 989, R. S. U. S. C, Title 28, Section 842.

It follows, therefore, that the plaintiff had a legal

right to sue Henricksen for money allegedly illegally

collected by him and the Court erred in dismissing Hen-

ricksen upon a mere motion.

Respectfully submitted,

BURNS POE,
Attorney for E. E. Potvell;

THOMAS MacMAHON,
Attorney for E. E. Potvell;

ELIZABETH SHACKLEFORD,
Attorney for E. E. Powell.





APPENDIX

(R. S. Section 989, U. S. C. Title 28, Section 842.)

Execution Not to Issue Against Officers of Revenue in

Cases of Probable Cause

"When a recovery is had in any suit or pro-

ceeding against a collector or other officer of the

revenue for any act done by him, or for the recov-

ery of any money exacted by or paid to him and
by him paid into the Treasury in the performance

of his official duty, and the court certifies that

there was probable cause for the act done by the

collector or other officer, or that he acted under the

directions of the Secretary of the Treasury, or

other proper officer of the Govermnent, no execu-

tion shall issue against such collector or other of-

ficer, but the amounts so recovered shall, upon
final judgment be provided for and paid out of

the proper appropriation from the Treasury."
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QUESTIONS PRESENTED

(1) Whether appellant omitted to prove indis-

pensable elements of his case.

(2) Whether the evidence so clearly established

the March 1, 1913, value of mining claims sold in

1933 that it was error for the court to find that

1 ''plaintiff has failed to sustain the burden of proving

that the mining claims of the Alaska Dredging Com-

pany sold in 1933, had a fair market value as of

March 1, 1913, exceeding the sum of $115,984.43

* * * jj

(3) Whether since the court had jurisdiction

as to the whole tax claimed overpaid for 1933 as

against the United States, and since only one pay-

ment on account of the tax had been made to him,^ the

trial court erred in dismissing the action as to the co-

defendant, Thor W. Henricksen, Acting Collector of

Internal Revenue for the District of Washington.

STATEMENT
As shown by the statement of facts appearing in

our brief for the United States in support of its cross-

1.

R, 79.

2.

R. 6.



appeal, the appellant (Powell) claims overpayment of

the tax assessed against the Alaska Dredging Com-

pany which he paid, because, as he asserts, the tax

was assessed upon a net income which included profit

as derived from a sale of six mining claims in 1933,

whereas, in reality, a loss was the result of the sale

in question.

In addition to the facts stated in our former

brief, it seems only necessary to mention here that

nowhere in the record is there any showing as to the

cost of the claims sold in 1933, nor any data for ad-

justing cost so that it may be determined that the ad-

justed cost as of March 1, 1913, is less than the fair

market value at that date.

ARGUMENT
Because we think that the case for appellant

Powell has not been presented in such fashion as to

recognize the essentials of the situation, it may be

helpful to the court if we first supply a brief analysis.

When Mr. Powell conceived that the true net in-

come of the Alaska Dredging Company for 1933 was

less than as determined by the Commissioner, because

that official had incorrectly determined the net profit

from the sale of six mining claims in 1933, he under-

took to show when he sued that the net income and tax



as determined was excessive because the profit from

the sale was less or the result of the transaction was

loss. In order to show that less profits or none had re-

sulted from the sale, it was not enough simply to adopt

the Commissioner's method of determining the basis

of the property sold, and then to contend that he had

come to an inaccurate result because the discounted

contract had not covered all the property. It is neces-

sary for a taxpayer to show not merely that the as-

sessment against him was erroneous, but also what

was right — this in order to establish a foundation

for judgment in his favor. Burnet v. Houston, 283

U. S. 223, 227; Helvering v. Taylor, 293 U. S. 507,

514 ; Reinecke v. Spalding, 280 U. S. 227, 232-233.

Here Powell has sought to avoid proof of the fair

market value of all six claims by accepting the dis-

counted contract figure that the Commissioner had

adopted as the March 1, 1913, value of the six claims

sold in 1933, as being the value of three of the claims,

and has relied upon logic to establish that six claims

were worth more than three. He attempted to pitch

the case upon the issue of the value of the "omitted'*

claims. But though the Commissioner did use the

contract figure in the contract of June 3, 1908, as

evidence of value when basis had to be determined

twenty years after March 1, 1913, his resultant figure



was applied, not as the basis of only the three claims

described in that contract, but as the basis of the six

claims sold in 1933. The Commissioner found the ad-

justed basis of the six mining claims sold to be $14,-

949.60. This he reduced by an allowance of sale ex-

pense to $14,685.11, and the difference between that

amount and the sale price, i. e., $17,624.79, was found

to be the profit from the sale (R. 202-205).

When the Commissioner groping (through his

agent) for facts indicative of the value of the six

claims sold in 1933, found what he considered the

tangible evidence of the contract as of June 3, 1908,

it was at least rational (since the agent thought the

contract covered all the claims [R. 341]) to adopt

that evidence in coming to a conclusion of fact. Wheth-

er this method of determining the value was an ac-

curate method is open to argument. But the question

is not whether the contract was the best evidence of

value, but whether the Commissioner came to the right

answer. Even a wrong method may produce a right

result. So it was not enough for the taxpayer merely

to show that the contract used had covered only three

claims and that three claims more had additional

value. It was his burden not only to show that the

Commissioner used the wrong basis, i. e., the wrong

basis of the six claims, but also to demonstrate what



was the right basis. And it was not enough for him

to start with the premise that the contract discount-

ing had produced a satisfactory result for three claims

and all that remained was to add three, because the

discounting of the contract was not necessarily an

accurate way of determining even the value of the

three claims mentioned in it, nor was its use to base

a conclusion an admission that any claims had any

particular value.

I.

The Judgment Must Be Affirmed Because on the

Record No Other Judgment Was Possible

The exception in the Revenue Act of 1932, c. 209,

47 Stat. 169, which permits March 1, 1913, value to

become basis for determining gain or loss instead of

cost, is as follows:

SEC. 113. ADJUSTED BASIS FOR DETER-

MINING GAIN OR LOSS.

(a) Basis (Unadjusted) of Property. — The
basis of property shall be the cost of such prop-

erty; except that

—

* * * * * *

(13) Property Acquired Before March i,

1913.—In the case of property acquired before

March 1, 1913, if the basis otherwise deter-

mined under this subsection, adjusted as pro-

vided in subsection (b), is less than the fair

market value of the property as of March 1,

1913, then the basis shall be such fair mar-
ket value. * * *



To show the true result of the sale in 1933, tax-

wise, it was necessary under the provision just quot-

ed not only to show the fair market value of the prop-

erty as of March 1, 1913, but to show the cost of the

property at the date acquired and the adjusted cost

at March 1, 1913;^ then, if the adjusted cost at that

date is less than the proven fair market value, ad-

justed cost is not basis, the exception applies, fair

market value becomes the basis and subject to be ad-

justed as provided in Section 113 (b). Appendix.

The judgment from which the Powell appeal was

taken, to the extent that it was unfavorable to him,

must be affirmed on the record made because no

other judgment was possible. The court could not

know what was right from the record, because it

could not tell whether the March 1, 1913, value of

the property was greater than the adjusted cost.

Burnet v. Houston, supra; Long v. Commissioner, 96

F. (2d) 270 (CCA. 9th); Hirschberg v. United

States, 18 F. Supp. 881 (S. D. N. Y.). In the discus-

sions which preceded the entry of findings of fact

and conclusions of law and judgment, the court did

not mention the deficiency in the record we have here

3.

Adjusted, for instance, by taking account of de-

pletion after acquisition and down to March 1, 1913.
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pointed out, but the point is available upon appeal

since when a judgment is correct it will not be re-

versed simply because the trial court gave the wrong

reason (or no reason) for its decision. Helvering v.

Gowran, 302 U. S. 238, 245; Massachusetts Bonding

& Ins. Co. V. Holman, 62 F. (2d) 902, 904 (CCA.
9th) ; Rhodes v. Commissioner, 111 F. (2d) 53, 56

(CCA. 4th) ; In re Eastern Palliament Corporation,

67 F. (2d) 871, 874 (CCA. 2d) ; 51 Harvard L. Rev.

1058 (1938) ; 37 Columbia L. Rev, 1397-1398 (1937).

II

The Evidence of a Fair Market Value Greater Than
$115,98I^.I^3 Was Not So Conclusive As to

Compel a Finding

The reason for denial to the appellant of revision

of sale results, to the extent they were not revised, as

disclosed in the formal findings of the court, is that,

though the Cimmissioner placed a valuation on the

mining claims sold of $115,984.43 (R. 77), it was not

proved that the six claims had a March 1, 1913, value,

exceeding that determined by the Commissioner

(R. 79). In the brief for appellant Powell, no error

is assigned as concerns that finding. The errors as-

signed and argued relate to statements by the court

during the course of the hearing. This Court has

held that error is not assignable to the opinion of the
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court. Stoody Co. v. Mills Alloys, 67 F. (2d) 807, 809.

The judgment entered is sustained by the find-

ing that a March 1, 1913, value exceeding $115,000

was not proved. Really the complaint that the ap-

pellant makes is based upon the fact that the court

did not accept some of the evidence at its full face

value. But it is established that uncontroverted testi-

mony may be unconvincing and permit of a conclusion

different from that it points to. F. T. Dooley Lum-

ber Co. V. United States, 63 F. (2d) 384, 388 (CCA.

8th), certiorari denied, 290 U. S. 640. Oral evidence

may be undisputed and yet not acceptable at full face

value, nor, all the evidence considered, constitute un-

disputable evidence. Slayton v. Commissioner, 76 F,

(2d) 497 (CCA. 1st). A court is not required to be-

lieve what seems unreasonable or improbable. Ras-

mussen v. Gresly, 77 F. (2d) 252, 254, 255 (CCA.

8th). A court is not bound to accept the opinion of

expert witnesses as to the value of property and may

wholly reject or disregard such opinion. The Con-

queror, 166 U. S. 110, 130-133. Cf. Tracy v. Commis-

sioner, 53 F. (2d) 575 (CCA. 6th) ; Anchor Co. v.

Commissioner, 42 F. (2d) 99 (CCA. 4th); Am-Plus

Storage B. Co. v. Commissioner, 35 F. (2d) 167

(CCA. 7th) ; Grand Rapids Store Equipment Corp.

V. Commissioner, 59 F. (2d) 914 (CCA. 6th).
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A trial court is the sole judge of the credibility

of witnesses and if Judge Black thought, in view of

the complex relations between the company holding

the claims and the organizations with which it con-

tracted for exploitation from time to time, that the

six mining claims were really a single group, and that

because of the lapse of time, Mr. Powell's memory

might not be accurate (R. 384), this Court ought not

to interefere. Quock Ting v. United States, 140 U. S.

417, 420-422; Rasmussen v. Gresly, supra.

Ill

It Was Not Error to Dismiss As to

the Collector

Having shown that the judgment is sustained by

findings which this Court ought not to question, and

that no other judgment was possible upon the record

made, it but remains to refer to the claim of error

based on dismissal of the suit as concerns former de-

fendant Henricksen as Acting Collector of Internal

Revenue.

It is true, as cases cited on pages 14-15 of ap-

pellant's brief show, that the taxpayer who claims

overpayment of his tax has a right of action against

the Collector making the collection for money had and

received. A taxpayer may hold a particular Collector

liable only for the part of the tax which was paid to
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him (Union Trust Co. v. Wardell, 258 U. S. 537, 542.

Cf. Detroit Hotel Co. v. Brady, 275 Fed. 995 [E. D.

Mich.]), and when the record shows collection of a

tax certified to him for collection, a Collector is en-

titled to a certificate of probable cause as matter of

right. Moore Ice Cream Co. v. Rose, 289 U. S. 373,

381, 384. Since the only part of the tax in this case

which Henricksen had collected was the payment of

$560.35, made August 15, 1936 (R. 6), no more than

that amount would be refundable in a suit against

him; because he collected an assessed tax, payment

would have been required to be made by the United

States.

Under Section 24 (Twentieth) of the Judicial

Code (U.S.C., Title 28, Section 41 [20]), appellant

had a right to sue the United States for the whole

sum claimed to have been overpaid for 1933 since it

was not an amount exceeding $10,000.

The motion which the court sustained was based

upon an opinion of the United States District Court,

District of New Jersey, entered May 29, 1926, by

Judge Clark, now a member of the Circuit Court of

Appeals, Third Circuit. Intercontinental Rubber Co.

V. Ferguson, Collector, and the United States, not

otherwise reported, but found in 15 A. F. T. R. 503.
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We submit that the reasoning of that case is convinc-

ing, and that the court below was right in following it.

At any rate, the action of the trial court was within

discretion and not arbitrary. Appellant makes no

showing of prejudice resulting from it.

CONCLUSION

For the reasons stated above, we submit that the

judgment below, as concerns the matter complained of

by appellant Powell, should be affirmed.

Respectfully submitted,

J. CHARLES DENNIS, SAMUEL O. CLARK, JR.,

United States Attorney. Assistant Attorney General.

FRANK HALE. SEWALL KEY,
Asst. United States Attorney.

WM. B. WALDO,
THOMAS R. WINTER, Special Assistants to the

General Counsel Representative. Attorney General.

MAY, 1941.
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In its answering brief the United States asserts,

without citing any evidence to sustain the assertion,

for there was none, that both the Commissioner and



the Trial Court arrived at the correct result by er-

roneous, although entirely different, methods.

No lawyer can sustain the methods adopted by

either. The Commissioner inadvertently overlooked the

fact that the contract he was valuing as of March 1,

1913, covered less than one-half of the property sold

in 1933, so that his conclusion had to be erroneous, it

could not be right if the additional property sold in

1933 had any value at all on March 1, 1913. The Trial

Court held that additional land became incorporated

into the provisions of a written contract of lease and

option "by acquiescence." In other words, if A owns

three pieces of land and gives B a lease and option

covering the first piece but permits B to use for a

short time a small portion of the second piece of land,

then all three pieces are by '^ acquiescence" incorpor-

ated into the written lease and option. The writer of

the United States brief very wisely did not attempt

to sustain either the Trial Court or the Commissioner

on these propositions, but says that if the right result

is achieved, the methods used are immaterial. We agree

with him, right is right and wrong is wrong, justice is

justice and injustice is injustice. We heartily sub-

scribe to the inclination of the Courts to sustain a pub-

lic official in the honest performance of his duties, but

public officials are not infallible, sometimes they make

inadvertent mistakes and when they do, as the Com-

missioner did in this case, then it is the plain duty of

the Court to correct the mistake. The Court should

not formulate heretofore unheard-of rules of law, to



sustain a manifest error inad\ ertently made by public

officials.

The United States raises only one point, viz. : that

plaintiff did not prove which was the greater, the cost

price of the mines, adjusted, or the fair market value

as of March 1, 1913. The statute is cited as indicating

that the Trial Court must know what is the true criter-

ion, fair market value or cost price. In general we

agree with this proposition, but this does not mean
that some witness must testify to it. The United States

may stipulate that one is the greater. There is such mi

express stipulation in this case, which we will here-

after quote. Also, the parties to litigation will not be

permitted to mislead the Court and their adversaries

and then claim a benefit therefrom. In this case, time

after time, the Court was both expressly and tacitly

informed by the defense that the fair market value was

the criterion in this case.

We understand that this brief was not written by

the trial attorney and we presume that the writer of

the brief became so absorbed in detail that he over-

looked many general statements and the stipulation.

The case of Houston v. Burnett, 51 S. Ct. 415, cited

in the brief, does not go as far as is indicated in the

brief. The court said:

'' Respondent was bound to produce the best

available evidence of value which the circmnstances

and the nature of the transaction permitted. It

does not appear that he made any attempt to do

so."



1. In this case, the United States through the field

man first adopted fair market value as the criterion.

(Ex. 9, R. 202 at p. 204.)

2. The Commissioner adopted the field agent's re-

port and made the assessment based upon fair market

value. (Ex. 9, R. 202 at p. 204.)

3. In its Answer, the United States alleged that

fair market value was the criterion when it affirma-

tively alleged that on March 1, 1913, all the mines did

not have a fair market value exceeding $75,000.00.

(R. 50.)

4. At page 212 of the record, Mr. Winter said

:

''I am not so sure, Your Honor understands

the position in this case ; it is the position of the

United States, the defendant, the only defendant,

that the Commissioner of Internal Revenue al-

lowed a March 1st, 1913, value-assessed a tax, I

should say, based on a March 1, 1913, value of

$115,000.00, on all of the claims of all of the prop-

erty sold in 1933.

"

5. At page 238 of the record, Mr. Winter said

:

"It has been stipulated. Your Honor, the tax-

payer admits, the claim for refund, if it is a valid

claim, admits the sale price was $32,838.88, sold

outright in 1933 for $32,838.88, which is an ad-

mitted fact and there is no discrepancy about that

and the whole question, so far as tax liability is

concerned, is what profit the taxpayer had by

virtue of that sale, and the question then arises as

to what is the basis of profit and loss, what would

be the March 1, 1913 value less recoveries made,



by way of depreciation and all of that sort of

stuff."

6. This i^oint was not made on the trial at any

time, although a motion to dismiss was made and the

case twice argued.

7. In appellee's statement of points on appeal, no

mention is made of this point.

The Court will recollect that as to these mining

claims that were patented, and were not purchased on

the open market, when compared to the admitted value

of $115,000.00 on March 1, 1913, their cost was neg-

ligible, i.e., the patent fees. The assessment work done

on the property to comply with the law was not a ^ ^ cost

price '

' but an expense item, and the sums later paid to

clear title when the claims were jumped was also an

expense item. These items, also, when compared to

$115,000.00 were negligible. We knew that some formal

IDroof that the cost was less than the admitted market

value should be offered ''to make assurance doubly

sure,
'

' and when Mr. Powell was on the stand, we asked

him

:

(R. 194) ''Q. Mr. Powell, was the cost price

of these mines more than the fair market value

that you have testified to on March 1913, or less?"

(R. 195) MR. "WINTER: ''I will stipulate it

did not cost them much. '

'

MR. MacMAHON: ''We ^ill be glad to have

a stipulation.
'

'

(R.196) MR. WINTER: " Even those claims

purchased after 1913 didn't cost them much."



6

We do not wish to give the Court the impression

that we did not then and do not now rely upon that

stipulation. We did rely on it then and we stand on it

now, but we call to the Court's attention the fact that

throughout the history of this controversy and

throughout the trial, the defendant has by his words

and conduct admitted that the fair market value on

March 1, 1913, is the criterion in this case.

We, therefore, respectfully submit that the defense

is estopped from raising this point on appeal for the

first tijue. Had there been any suggestion that this

formal proof had been overlooked or that the stipula-

tion was insufficient, undoubtedly the trial court w^ould

have opened the case for that evidence under these

circumstances.

Respectfully submitted,

BURNS POE,

THOMAS MacMAHON,

ELIZABETH SHACKLEFORD,
Attorneys for E. E. Powell.
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iWotion

Comes now the plaintiff and appellant E. E. Powell

and respectfully moves the Court for permission to



file the following preliminary statement upon the

ground and for the reason that same was, through in-

advertence and mistake, omitted from his opening brief

after the opening paragraph under the title "Juris-

diction," and that said statement will clarify and ex-

plain the statements made in his opening brief which,

without such preliminary statement may be difficult

for the Court to understand.

BURNS POE,

THOMAS MacMAHON,

ELIZABETH SHACKLEFORD,
Attorneys for Appellant.
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STATEMENT

In the year 1933, the Alaska Dredging Co. sold all

of its property consisting of SIX placer Mining Claims

situated near Nome, Alaska, for $32,838.83. It had

owned these six claims prior to March 1, 1913 (the ef-

fective date of the Income Tax Law), and the claims

had been mined intermittently between 1913 and 1933,

during which period, as computed by the Commissioner

of Internal Revenue from the books and records of the

Company, the Alaska Dredging Company had received

$101,034.83 as payments and royalties, making a total

of $133,873.71 received by the Company from and for

the property as payments, royalties and sale price.

QUESTION INVOLVED

The case, on its merits, involves the single question

of fact, viz : Did the Alaska Dredging Company make

a profit in 1933, when it sold its property consisting of

SIX mining claims for $32,838.83?

Obviously one makes a profit when he sells his prop-

erty for more than he paid for it. However, mider the

provisions of the income tax law, in the case of prop-

erty acquired before March 1, 1913, the basis for de-

termining gam or loss may be the fair market value of

the property as of March 1, 1913, (see 113) (a) (13)

with proper adjustments for receipts chargeable to

capital account see (113) (b) (1) (A), Internal Reve-

nue Act of 1932. So that the question involved herein



depends upon the fair market value of the property on

March 1, 1913.

The defendant Commissioner's agent, having ascer-

tained that the Alaska Dredging Company had received

a total of $133,893.66 from the property, then set about

ascertaining its value on March 1, 1913.

He discovered among the records of the Alaska

Dredging Company a "lease and option to buy" ex-

ecuted in 1908. This lease and option covered approxi-

mately one-half of the claims and acreage involved

herein, that is, two and one-half of the six claims. By
the terms of this lease and option, the Alaska Dredging

Company gave a subsidiary corporation, the Wonder
Dredging Company, the right to dredge the two and

one-half claims covered thereby, paying therefor a per-

centage of the gold recovered, and further agreed to

deed the property upon payment of $200,000.00. (Ex.

A attached to Complaint, R. p. 8.) The field agent

making the examination, ignored the fact that this lease

and option covered only one-half of the property sold

in 1933, that is, two and a half and not six claims, and

proceeded to set a 1913 value on the property based

upon the lease and option. He never did put a value

on the other three and a half claims. He ascertained

from the books that before March 1, 1913, there had

been paid to the Company $25,630.27, under the terms

of the lease and option, so he substituted $174,379.73,

the unpaid balance, for the $200,000.00 purchase price

therein stipulated. Then by some process of accounting

miknown to accountants and some process of reasoning
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unexplainable and unexplained, he arbitrarily dis-

counted this unpaid balance over a period of seven

years at six percent, and arrived at a value of $115,-

934.43, as being the sale price as of March 1, 1913, or

the value of the contract on March 1, 1913. (R. 380.)

In this connection there are two facts we call to

the particular attention of the Court

:

1. That had the Nome Consolidated, assignee of the

Wonder Dredging Company, desired to obtain title to

the property on March 1, 1913, it would have had to

pay the Alaska Dredging Company the sum of $174,-

379.73 under the terms of the lease and option.

2. That the discounting of the Contract over a

period of SEVEN years and at SIX percent is purely

arbitrary.

Why SEVEN years ^ The same agent, in evaluing a

contract made in 1913 covering the same property, dis-

counted it over a period of seventeen years, to arrive

at the same approximate value.

Why SIX percent ? Why not four or five percent ?

However the defendant Commissioner, in adopting

and ratifying the erroneous and obviously mistaken

computations and report of his field agent, informed

the tax-payer in his assessment letter (italics ours)

:

"The profit in question tvas realised from the

sale of a mine and same was not reported as in-

come apparently because it was considered the

March 1, 1913, value of the property was in excess

of the amount received from the sale thereof. '

'

"It appears that the property was sold prior

to 1913 and that on March 1, 1913, all the cor-



6

poration had tvas a contract to receive a certain

sum of money. It appears further that the prop-

erty in question has been repossessed and sold on a

royalty basis several times since 1913 and that it

was sold outright in 1933 for $32,838.88.

''The profit of $17,624.70, was determined as

follows

:

''The contract owned on March 1, 1913, has been

determined to have a value on that date of $115,-

984.43. There was due on the contract as at March
1, 1913, the siun of $174,397.73 which was discounted

over a period of years indicating a net worth as at

March 1, 1913, of $115,984.43.

"Your corporation received in jDayments and

royalties smns aggregating $101,034.83 between

1913 and January 1, 1933, which leaves the sum of

$14,949.60 to be recovered from the March 1, 1913,

value. This amount plus $264.49, 1933 expense, de-

ducted from the sale price in 1933, of $32,838.88

leaves an amount representing net profit of $17,-

624.70." (B. 204.)

It is therefore apparent:

1. That the defendant Commissioner based the

1913 value of "the property" (sold in 1933) upon the

value of the 1908 contract which, he stated, was "all

the corporation had" on March 1, 1913.

2. That the foregoing was erroneous in that on

March 1, 1913, the corporation had three and one-half

other claims not covered by the contract but which

were included in the 1933 sale.
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THE ASSESSMENT

Actuated by his field agent's mistake of fact and

adopting such agent's peculiar and erroneous methods

of ascertaining value as of March 1, 1913, the defend-

ant Coimnissioner assessed the Alaska Dredging Com-

pany, which, in its tax return had reported no profit

for the year 1933, as follows

:

Income tax for the year 1933, $2,423.41

Interest thereon to 2/18/36 279.89

Excess profits tax for year 1933 881.24

Interest thereon to 2/18/36 101.77

$3,086.31

After the sale of its properties in 1933, the Alaska

Dredging Company, which was a Washington cor-

poration, was dissolved under the Statutes of that

State. Plaintiff, its largest stockholder, was appointed

by the Court, its liquidating trustee, and as such dis-

tributed its assets to its stockholders.

At the time the assessment was made one Vierhus

was Collector for the Washington District, and on

April 13, 1936, plaintiff paid Vierhus as collector, a

portion of the tax, with interest to that date as follows

:

$2,759.90.

On July 10, 1936, he paid Vierhus $414.77.

Vierhus then died and one Henricksen was ap-

pointed acting Collector, and on August 15, 1936, plain-

tiff paid Henricksen the balance, viz: $560.35, mak-

ing a total of $3,734.62.
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Within the statutory period, plaintiff filed his

claim for refund, and after the expiration of six

months, no action having been taken on such claim,

filed this action; which is in the nature of an action

for money had and received.

THE PLEADINGS
COMPLAINT

In his complaint the United States is made a party

defendant, in lieu of Vierhus' executor or administra-

tor under the provision of the Income Tax law which

provides for that procedure in the evenf of the death

of the Collector. (U. S. C. A. Title 28, paragraph 41,

subd. 20.)

Prior to the adoption of the new rules it would have

been necessary to file two actions, one against the

United States, the other against Henricksen, but un-

der the new rules (Rule 20) they can be sued in one

action.

In drawing his complaint, the plaintiff adopted the

easy and obvious method of pleading his cause of

action, in order to avoid making issues out of facts

which the Commissioner had already found.

Exclusive of formal allegations, he alleged:

That in 1908 the Alaska Dredging Company was

the owner of six mining claims and entered into the

contract attached thereto to sell three of said claims

for $200,000.00. That the defendants valued said three

claims, or the said contract to sell same, as of March 1,

1913, at $115,984.43, as was shown by the assessment
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letter thereto attached, which valuation plaintiff would

not dispute. (Par. V, R. 4.)

That the three mining claims owned by the Com-
pany but not covered by said contract were of ap-

proximately the same value as the three covered by the

Contract. (Par. VI, R. 4.)

That in 1933, the Alaska Dredging Company sold

all six claims for $32,838.00.

That the Commissioner had assessed the taxes as

shown by the assessment letter, without evaluing the

three clauns not covered by the 1908 contract. (Par.

VIII and IX, R. 5-6.)

That plaintiff paid to Vierhus and Henricksen

$3,734.62, in order to prevent a transferee assessment

of the tax against himself and the other stocldiolders

(Par. X and XI, R. 6) and filed his claim for the re-

fund thereof which had not been acted upon within

the statutory period.

DEFENDANTS' MOTION

The defendants moved that Henricksen be dis-

missed as defendant, arguing that under the allegations

of the Complaint the recovery, if any, would have to

come entirely from the United States, and that it was

useless and senseless to join him as defendant. The

trial court granted this motion (Tr., pp. 33-34) over-

looking the fact that the action is a personal action

for money had and received, for the return of which

the taxpayer has a legal right to sue the party wrong-

fully collecting it, and that the fact that the United
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states under the circumstances would pay the judg-

ment, does not and cannot deprive the plaintiff of his

right to sue the Collector. Practically this involves

only a question of costs, if plaintiff prevails against

Henricksen costs are taxed, with the United States

as sole defendant, no costs can be taxed.
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Comes now the plaintiff and appellant E. E. Powell

and respectfully moves the Court for permission to



file the following preliminary statement upon the

ground and for the reason that same was, through in-

advertence and mistake, omitted from his opening brief

after the opening paragraph under the title "Juris-

diction," and that said statement will clarify and ex-

plain the statements made in his opening brief which,

without such preliminary statement may be difficult

for the Court to understand.

BURNS POE,

THOMAS MacMAHON,

ELIZABETH SHACKLEFORD,
Attorneys for Appellant.
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STATEMENT

In the year 1933, the Alaska Dredging Co. sold all

of its property consisting of SIX placer Mining Claims

situated near Nome, Alaska, for $32,838.83. It had

owned these six claims prior to March 1, 1913 (the ef-

fective date of the Income Tax Law), and the claims

had been mined intermittently between 1913 and 1933,

during which period, as computed by the Commissioner

of Internal Revenue from the books and records of the

Company, the Alaska Dredging Company had received

$101,034.83 as payments and royalties, making a total

of $133,873.71 received by the Company from and for

the property as payments, royalties and sale price.

QUESTION INVOLVED

The case, on its merits, involves the single question

of fact, viz : Did the Alaska Dredging Company make

a profit in 1933, when it sold its property consisting of

SIX mining claims for $32,838.83 1

Obviously one makes a profit when he sells his prop-

erty for more than he paid for it. However, mider the

provisions of the income tax law, in the case of prop-

erty acquired before March 1, 1913, the basis for de-

termining gain or loss may be the fair market value of

the property as of March 1, 1913, (see 113) (a) (13)

with proper adjustments for receipts chargeable to

capital account see (113) (b) (1) (A), Internal Reve-

nue Act of 1932. So that the question involved herein



depends upon the fair market value of the property on

March 1, 1913.

The defendant Commissioner's agent, having ascer-

tained that the Alaska Dredging Company had received

a total of $133,893.66 from the property, then set about

ascertaining its value on March 1, 1913.

He discovered among the records of the Alaska

Dredging Company a "lease and option to buy" ex-

ecuted in 1908. This lease and option covered approxi-

mately one-half of the claims and acreage involved

herein, that is, two and one-half of the six claims. By
the terms of this lease and option, the Alaska Dredging

Company gave a subsidiary corporation, the Wonder
Dredging Company, the right to dredge the two and

one-half claims covered thereby, paying therefor a per-

centage of the gold recovered, and further agreed to

deed the property upon payment of $200,000.00. (Ex.

A attached to Complaint, R. p. 8.) The field agent

making the examination, ignored the fact that this lease

and option covered only one-half of the property sold

in 1933, that is, two and a half and not six claims, and

proceeded to set a 1913 value on the property based

upon the lease and option. He never did put a value

on the other three and a half claims. He ascertained

from the books that before March 1, 1913, there had

been paid to the Company $25,630.27, mider the terms

of the lease and option, so he substituted $174,379.73,

the unpaid balance, for the $200,000.00 purchase price

therein stipulated. Then by some process of accounting

unknown to accountants and some process of reasoning



unexplainable and unexplained, he arbitrarily dis-

counted this unpaid balance over a period of seven

years at six percent, and arrived at a value of $115,-

934.43, as being the sale price as of March 1, 1913, or

the value of the contract on March 1, 1913. (R. 380.)

In this connection there are two facts we call to

the particular attention of the Court

:

1. That had the Nome Consolidated, assignee of the

Wonder Dredging Company, desired to obtain title to

the property on March 1, 1913, it would have had to

pay the Alaska Dredging Company the sum of $174,-

379.73 under the terms of the lease and option.

2. That the discounting of the Contract over a

period of SEVEN years and at SIX percent is purely

arbitrary.

Why SEVEN years ? The same agent, in evaluing a

contract made in 1913 covering the same property, dis-

counted it over a period of seventeen years, to arrive

at the same approximate value.

Why SIX percent 1 Why not four or five percent ?

However the defendant Commissioner, in adopting

and ratifying the erroneous and obviously mistaken

computations and report of his field agent, informed

the tax-payer in his assessment letter (italics ours)

:

"The profit in question tvas realized from the

sale of a mine and same was not reported as in-

come apparently because it was considered the

March 1, 1913, value of the property was in excess

of the amount received from the sale thereof."

''It appears that the property was sold prior

to 1913 and that on March 1, 1913, all the cor-



poration had was a contract to receive a certain

sum of money. It appears further that the prop-

erty in question has been repossessed and sold on a

royalty basis several times since 1913 and that it

was sold outright in 1933 for $32,838.88.

"The profit of $17,624.70, was determined as

follows

:

^^The contract owned on March 1, 1913, has been

determined to have a value on that date of $115,-

984.43. There was due on the contract as at March
1, 1913, the mm of $174,397.73 which was discounted

over a period of years indicating a net worth as at

March 1, 1913, of $115,984.43.

"Your corporation received in payments and

royalties sums aggregating $101,034.83 between

1913 and January 1, 1933, which leaves the sum of

$14,949.60 to be recovered from the March 1, 1913,

value. This amount plus $264.49, 1933 expense, de-

ducted from the sale price in 1933, of $32,838.88

leaves an amount representing net profit of $17,-

624.70." (R. 204.)

It is therefore apparent:

1. That the defendant Conmiissioner based the

1913 value of "the property" (sold in 1933) upon the

value of the 1908 contract which, he stated, was "all

the corporation had" on March 1, 1913.

2. That the foregoing was erroneous in that on

March 1, 1913, the corporation had three and one-half

other claims not covered by the contract but which

were included in the 1933 sale.
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THE ASSESSMENT

Actuated by his field agent's mistake of fact and

adopting such agent's peculiar and erroneous methods

of ascertaining value as of March 1, 1913, the defend-

ant Conmiissioner assessed the Alaska Dredging Com-

pany, which, in its tax return had reported no profit

for the year 1933, as follows

:

Income tax for the year 1933, $2,423.41

Interest thereon to 2/18/36 279.89

Excess profits tax for year 1933 881.24

Interest thereon to 2/18/36 101.77

$3,086.31

After the sale of its properties in 1933, the Alaska

Dredging Company, which w^as a Washington cor-

poration, was dissolved mider the Statutes of that

State. Plaintiff, its largest stockholder, was aj^pointed

by the Court, its liquidating trustee, and as such dis-

tributed its assets to its stockholders.

At the time the assessment was made one Vierhus

was Collector for the Washington District, and on

April 13, 1936, plaintiff paid Yierhus as collector, a

portion of the tax, with interest to that date as follows

:

$2,759.90.

On July 10, 1936, he paid Vierhus $414.77.

Vierhus then died and one Henricksen was ap-

pointed acting Collector, and on August 15, 1936, plain-

tiff paid Henricksen the balance, viz: $560.35, mak-

ing a total of $3,734.62.
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Within the statutory period, plaintiff filed his

claim for refund, and after the expiration of six

months, no action having been taken on such claim,

filed this action; which is in the nature of an action

for money had and received.

THE PLEADINGS
COMPLAINT

In his complaint the United States is made a party

defendant, iii lieu of Vierhus' executor or administra-

tor under the provision of the Income Tax law which

provides for that procedure in the evenf of the death

of the Collector. (U. S. C. A. Title 28, paragraph 41,

subd. 20.)

Prior to the adoption of the new rules it would have

been necessary to file two actions, one against the

United States, the other against Henricksen, but im-

der the new rules (Rule 20) they can be sued in one

action.

In drawing his complaint, the plaintiff adopted the

easy and obvious method of pleading his cause of

action, in order to avoid making issues out of facts

which the Commissioner had already found.

Exclusive of formal allegations, he alleged:

That in 1908 the Alaska Dredging Company was

the owner of six mining claims and entered into the

contract attached thereto to sell three of said claims

for $200,000.00. That the defendants valued said three

claims, or the said contract to sell same, as of March 1,

1913, at $115,984.43, as was shown by the assessment
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letter thereto attached, which valuation plaintiff would

not dispute. (Par. V, R. 4.)

That the three mining claims owned by the Com-
pany but not covered by said contract were of ap-

proximately the same value as the three covered by the

Contract. (Par. VI, B. 4.)

That in 1933, the Alaska Dredging Company sold

all six claims for $32,838.00.

That the Commissioner had assessed the taxes as

shown by the assessment letter, without evaluing the

three claims not covered by the 1908 contract. (Par.

VIII and IX, R. 5-6.)

That plaintiff paid to Vierhus and Henricksen

$3,734.62, in order to prevent a transferee assessment

of the tax against himself and the other stockholders

(Par. X and XI, R. 6) and filed his claim for the re-

fund thereof which had not been acted upon within

the statutory period.

DEFENDANTS* MOTION

The defendants moved that Henricksen be dis-

missed as defendant, arguing that under the allegations

of the Complaint the recovery, if any, would have to

come entirely from the United States, and that it was

useless and senseless to join him as defendant. The

trial court granted this motion (Tr., pp. 33-34) over-

looking the fact that the action is a personal action

for money had and received, for the return of w^hich

the taxpayer has a legal right to sue the party wrong-

fully collecting it, and that the fact that the United
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states under the circumstances would pay the judg-

ment, does not and cannot deprive the plaintiff of his

right to sue the Collector. Pi-actically this involves

only a question of costs, if plaintiff prevails against

Henricksen costs are taxed, with the United States

as sole defendant, no costs can be taxed.
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APPEAEANCES:

For Petitioner:

HERBERT W. CLARK, Esq.,

LEON de FREMERY, Esq.,

WALTER SLACK, Esq.,

For Respondent:

T. M. MATHER, Esq.,

E. M. WOOLF, Esq.

Docket No. 94621

ADOLPH B. SPRECKELS,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

:

1938

July 6—Petition received and filed. Taxpayer

notified. (Fee paid)

July 7—Copy of petition served on General

Counsel.

Aug. 9—Answer filed by General Coimsel.

Aug. 9—Request for Circuit hearing in San Fran-

cisco filed by General Counsel.

Aug. 11—Notice issued placing proceeding on San

Francisco Calendar. Service of answer

and request thereon.
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1939

Mar. 25—Hearing set May 29, 1939, San Francisco,

California.

June 8—Hearing had before Mr. Disney on mer-

its. Submitted. Called May 25, 1939. Pe-

titioner moves to amend petition

—

granted. Motion to consolidate dockets

94651 and 95639 granted. Respondent

allowed usual time to file amended an-

swers. Application to file an amended

petition filed—copies served. Briefs due

July 25, 1939—reply due 8/15/39.

June 15—Answer to amendment to petition filed by

General Counsel.

June 27—Transcript of hearing of June 8, 1939

filed.

July 22—Brief filed by General Counsel.

July 24—Brief filed by taxpayer. 7/24/39 copy

served.

Aug. 10—Reply brief filed by General Counsel.

Aug. 17—Notice to send future notices to Walter

Slack as counsel, filed.

Aug. 25—Motion for leave to file reply brief filed

by taxpayer—reply brief lodged. 8/28/39

granted.

Aug. 29—Copy of motion and reply brief served on

General Counsel.

1940

May 21—Findings of fact and opinion rendered

—

R. L. Disney, Division 4. Decision will

be entered under Rule 50.

June 19—Computation of deficiency filed by Gen-

eral Counsel.
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1940

June 24—Hearing set July 24, 1940 on settlement.

July 3—Computation of deficiency filed by tax-

payer. 7/5/40 copy served.

July 19—Notice to send all notices to Walter Slack

filed by Herbert W. Clark and Leon de

Fremery.

July 24—Hearing had before Mr. Smith on settle-

ment under Rule 50. Respondent con-

cedes petitioner's recomputation correct

—referred to Mr. Disney for decision.

July 29—Notice of the appearance of Walter Slack

as counsel filed. [1*]

July 31—Transcript of hearing of July 24, 1940

filed.

Aug. 5—Decision entered—R. L. Disney, Divi-

sion 4.

Oct. 22—Petition for review by U. S. Circuit Court

of Appeals, Ninth Circuit, with assign-

ments of error filed by General Counsel.

Oct. 31—Proof of service filed by General Coun-

sel (2).

Nov. 13—Statement of points filed with proof of

service thereon.

Nov. 13—Designation of portions of record to be

contained in record filed by General Coun-

sel with proof of service and agreement

thereon.

Nov. 13—Agreed designation of portions of record

to be printed, filed. [2]

*Page numbering appearing at foot of page of original certified

Transcript of Record.
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United States Board of Tax Appeals

Docket No. 94621

ADOLPH B. SPRECKELS,
Petitioner,

vs.

COMMISSIONER OP INTERNAL REVENUE,
Respondent.

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his notice of

deficiency (IT:E:1-JHU-90D), dated April 7, 1938,

and as a basis of his proceeding alleges as follows:

1. Petitioner is an individual, with his principal

office at 2 Pine Street, San Francisco, California.^

The return for the period here involved was filed

with the Collector for the First District of Cali-

fornia.

2. The notice of deficiency (a copy of which is

attached and marked Exhibit '^A") was mailed to

the petitioner on April 7, 1938.

3. The taxes in controversy are income taxes for

the calendar year 1935, and in the amount of

$4,909.17. [3]

4. The determination of tax set forth in the said

notice of deficiency is based upon the following

errors

:

(a) The Commissioner erred in including in pe-

titioner's income the amount of $8,937.24, erron-
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eously alleged to be taxable dividends received by

petitioner from Monarch Investment Company.

(b) The Commissioner erred in increasing the

petitioner's distributive share of the income re-

ceived by the Trustees under the Will of Adolph

B. Spreckels, deceased, by the amount of $500.

5. The facts upon which the petitioner relies as

the basis of this proceeding are as follows

:

(a) During the calendar year 1935 the petitioner

received from Monarch Investment Company, a cor-

poration, distributions in the amount of $8,937.24,

all of which distributions were made by said cor-

poration from capital, and no part of said distribu-

tions was made by said corporation out of its earn-

nings or profits accumulated after February 28,

1913. The Commissioner has erroneously determined

that said distributions w^ere made out of earnings

accumulated after February 28, 1913.

(b) It is impossible to ascertain w^hy the Com-

missioner has increased the petitioner's distribu-

tive share of the income received by the Trustees

under the Will of Adolph B. Spreckels, deceased,

from the amount of $11,537.05, as reported, to the

amoimt of $12,037.05. An examination of the Eeve-

nue Agent's original report and supplemental re-

port on said trust [4] indicates that the only change

made by the Revenue Agent to the net income of

said trust was to include therein the amount of

$32,811.72 alleged to be taxable dividends received

from Monarch Investment Company. Of said

amount petitioner received as his distributive share
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the sum of $1,000', which amount petitioner alleges

is not taxable income for the reason that said dis-

tributions in the amount of $32,811.72 were made
by said Monarch Investment Company from cap-

ital, and no part of said distributions was made by

said corporation out of its earnings or profits accu-

mulated after February 28, 1913. If the increase

in the amount of $500 in petitioner's distributive

share of the income of said trust represents a part

of said $1,000 received by petitioner from said

Trustees as aforesaid, then petitioner asserts that

said sum of $500 is nontaxable to him, for the

reason that it is a part of a capital distribution

made by said Monarch Investment Company.

(c) On or about December 11, 1936, petitioner

paid to the Collector of Internal Revenue at San

Francisco, California, income taxes for the calendar

year 1935 in the amount of $12,138.50.

Wherefore, petitioner prays that this board may
hear the proceeding and determine that there is

an overpayment of income taxes in the amount of

$234 for the calendar year 1935, and that said taxes

were paid by the petitioner [5] within three years

before the filing of this petition.

HERBEET W. CLARK
LEON de FREMERY

Counsel for Petitioner

1110 Crocker Building

San Francisco, California [6]
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State of California,

County of San Diego—ss.

Adolph B. Spreckels, being duly sworn, says:

That he is the Petitioner above named; that he

has read the foregoing Petition and is familiar

with the statements contained therein, and that the

statements contained therein are true, except those

stated to be upon information or belief, and that

those he believes to be true.

ADOLPH B. SPRECKELS
Subscribed and sworn to before me this 1st day of

July, 1938.

[Notarial Seal] MARK VILIM
Notary Public in and for the County of San Diego,

State of California.

My Commission Expires February 26, 1939. [7]

EXHIBIT ^'A"

IT:E:1

JHU:90D Apr 7 1938

Mr. Adolph B. Spreckels,

2 Pine Street,

San Francisco, California.

Sir:

You are advised that the determination of your

income tax liability for the taxable year(s) ended

December 31, 1935 discloses a deficiency of $4,675.17

as shown in the statement attached.

In accordance with section 272(a) of the Reve-

nue Act of 1934, notice is hereby given of the de-
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ficiency mentioned. Within ninety days (not count-

ing Sunday or a legal holiday in the District of

Columbia as the ninetieth day) from the date of

the mailing of this letter, you may file a petition

with the United States Board of Tax Appeals for

a redetermination of the deficiency.

Should you not desire to file a petition, you are

requested to execute the enclosed form and for-

ward it to the Commissioner of Internal Revenue,

Washington, D. C, for the attention of IT:Cl:P-7.

The signing and filing of this form will expedite

the closing of your return (s) by permitting an early

assessment of the deficiency and will prevent the

accumulation of interest, since the interest period

terminates thirty days after filing the form, or on

the date assessment is made, whichever is earlier.

Respectfully,

GUY T. HELVERING
Commissioner,

By (Signed) JOHN R. KIRK
Deputy Commissioner.

Enclosures

:

Statement

Form 870

JHU/EC-3 [8]
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STATEMENT
IT:E:1

JHU:90D

Mr. Adolph B. Spreckels,

2 Piiie Street,

San Francisco, California.

Tax Liability for Taxable Year Ended

December 31, 1935

Income Tax

Year—1935.

Liability—$53,229.20.

Assessed—$48,554.03.

Deficiency—$4,675.17.

In making this determination of your tax lia-

bility, careful consideration has been given to the

internal revenue agent's report dated April 19,

1937; to your protest dated June 16, 1937, and to

the statements made at the conference held on Au-

gust 26, 1937.

A copy of this letter and enclosures has been

mailed to your representative Mr. Herbert W.
Clark, in accordance with the authority contained

in the power of attorney executed by you and on file

with the Bureau.
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Adjustments to Net Income

Net income as disclosed by return $141,146.52

Unallowable deductions and additional income:

(a) Interest $ 90.00

(b) Dividends 8,987.24 9,077.24

Total $150,223.76

Nontaxable income and additional deductions:

(c) Interest on taxfree covenant bonds 90.00

Net income adjusted $150,133.76

Explanation of Adjustments

(a) and (c) Interest on bonds of the Los Ange-

les Gas and Electric Company which was er-

roneously included in interest from tax-free cove-

nant bonds has been transferred to ordinary inter-

est. [9]

(b) Dividends from the Monarch Investment

Company in the amount of $8,937.24 which you re-

ceived were not included in income. The Bureau

holds that the dividends in question are 100 percent

taxable, therefore the amount has been added to

income. Dividends from the Reynolds Tobacco Co.

reported as $2,250.00, have been reduced to $1,-

800.00, due to excluding $450.00 which was not

payable until January 1, 1936.

Your share of adjusted income from Walter D.

K. Gibson, et al.. Trustees under will, Estate of

Adolph B. Spreckels, Deceased (Trust) has been

determined to be $12,037.05, taxable as dividends.

As you included $11,537.05 as dividends from the

trust in your return, the amount reported has been

increased by $500.00.
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In determining the correct net income of the

trust, the amount reported on the fiduciary return

was adjusted as follows:

Net income reported on fiduciary

return, form 1041 $200,986.12

Add:
Dividends 32,811.72

Net income adjusted $233,797.84

Distribution of income

:

Mrs. Alma Spreckels $194,686.69

Adolph B. Spreckels 12,037.05

Mrs. Alma Spreckels Rosekrans 12,037.05

Mrs. Dorothy S. Dupuy 12,037.05

Estate of Adolph B. Spreckels,

Deceased (Trust) 3,000.00

Total $233,797.84

Dividends from the Monarch Investment Com-

pany in the amount of $32,811.72 were received by

the trust, but were not included in income for the

reason that they w^ere considered to be distributions

from capital. As the Bureau holds that the divi-

dends are 100 percent taxable, fiduciary income has

been increased by $32,811.72.

Computation of Tax

Net income adjusted $150,133.76

Less:

Personal exemption and credit for dependents 1,791.67

Balance (surtax net income) $148,342.09

[10]
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Brought forward $148,342.09

Less:

Interest on Liberty Bonds $ 10,548.62

Dividends 134,613.29

Earned income credit 300.00 145,461.91

Net income subject to normal tax $ 2,880.18

Normal tax at 4% on $2,880.18 115.21

Surtax on $148,342.09 53,137.89

Total $ 53,253.10

Less

:

Income tax paid at source 23.90

Correct income tax liability $ 53,229.20

Income tax assessed:

Original, account #202428,

April, 1936 48,554.03

Deficiency of income tax $ 4,675.17

[Endorsed] : U.S.B.T.A. Filed July 6, 1938. [11]

[Title of Board and Cause.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, respondent above named, by his attorney, J. P.

Wenchel, Chief Counsel, Bureau of Internal Reve-

nue, and for answer to the petition filed by the

above-named petitioner, admits and denies as

follows

:

1, 2 and 3. Admits the allegations contained in

paragraphs 1, 2 and 3 of the petition.

4 (a) and (b). Denies that the Commissioner

erred in the determination of the deficiency alleged

in subparagraphs (a) and (b) of paragraph 4 of

the petition.
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5 (a). Admits that during the calendar year

1935 the petitioner received from the Monarch In-

vestment Company, a corporation, distributions in

the amount of $8,937.24, but denies the remaining

allegations contained in said paragraph.

5 (b). Denies the allegations contained in sub-

paragraph (b) of paragraph 5 of the petition.

5 (c). For lack of information denies the alle-

gations contained in subparagraph (c) of para-

graph 5 of the petition. [12]

6. Denies generally and specifically each and

every allegation in the petition not hereinbefore ad-

mitted, qualified, or denied.

Wherefore, it is prayed that the Commissioner's

determination be approved and that the petitioner's

appeal be denied.

Signed J. P. WENCHEL TMM
Chief Counsel,

Bureau of Internal Revenue.

Of Counsel:

ALVA C. BAIRD,
T. M. MATHER,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed]: U.S.B.T.A. Filed Aug. 9, 1938. [13]

[Title of Board and Cause.]

AMENDMENT TO PETITION

Now comes the petitioner above named and leave

having been first obtained, files this amendment to
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his petition in the above-entitled proceeding, and

alleges as follows:

I.

That the determination of tax set forth in the

notice of deficiency, a copy of which is attached to

the original petition, is erroneous in the following

particular in addition to the errors specified in the

original petition, viz:

(c) That the Commissioner erred in not allow-

ing as a deduction in determining petitioner's in-

come subject to income tax for the calendar year

1935 the sum of $2,363.75 representing selling com-

missions paid in connection with sales of stocks,

bonds and commodities. [14]

II.

The facts upon which petitioner relies in support

of this amendment to his petition and the supple-

mental assignment of error hereinabove set forth

are as follows:

(d) Petitioner in making his income tax return

for the calendar year 1935 showed a net income

subject to Federal income tax in the sum of $141,-

146.52; that said amount was incorrect and exces-

sive by reason of the failure of petitioner to take a

deduction for selling commissions paid in connec-

tion with sales of stocks, bonds and commodities

under the following circumstances:

(i) During the calendar year 1935 petitioner

w^as engaged in the business of purchasing and sell-

ing stocks, bonds and commodities for profit and
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during said calendar year paid selling commissions

in connection with such sales amoimting to $2,-

363.75; that said selling commissions so paid as

aforesaid were not taken as a deduction in comput-

ing petitioner's income tax for said year. Under

section 23 (a) of the Revenue Act of 1934 and

Articles 23 (a)-l and 24-2 of Regulations 86 said

commissions are deductible in computing peti-

tioner's net income and petitioner claims the right

to deduct the same.

(ii) That after the filing of the i^etition in the

above-entitled proceeding, and on the 9th day of

March, 1939, petitioner duly filed with the Collec-

tor of Internal Revenue [15] at San Francisco,

California, a claim for the refund of $1,323.70 in-

come tax overpaid for the calendar year 1935 by

reason of petitioner's failure to deduct the above

mentioned commissions on sales of stocks, bonds

and commodities in computing and j^aying his Fed-

eral income tax for said calendar year; that by

reason of petitioner's right to take an additional

deduction in the amount of $2,363.75 for selling

conmiissions as aforesaid petitioner is entitled to a

refund on account of his income tax for said year

in the sum of $1,323.70.

Wherefore, petitioner prays that this Board may

hear the proceeding and determine that there is no

deficiency in income tax due from petitioner for the

calendar year 1935, and that petitioner has overpaid

his income tax for said year in the sum of $1,-

557.70, and that said taxes were paid by said peti-
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tioner within three years before the filing of the

original petition in this proceeding, and that $1,-

323.70 of said taxes were paid within three years

before the filing of a refund claim therefor with the

Collector of Internal Revenue for the First District

of California.

HERBERT W. CLARK
LEON de FREMERY

1110 Crocker Building

San Francisco, California

WALTER SLACK
1908 Russ Building

San Francisco, California

Counsel for Petitioner [16]

State of California

City and County of San Francisco—ss.

Adolph B. Spreckels, being duly sworn, says:

That he is the petitioner above named; that he

has read the foregoing Amendment to Petition and

is familiar with the statements contained therein,

and that the facts stated are true, except as to those

facts stated to be upon information and belief, and

those he believes to be true.

ADOLPH B. SPRECKELS

Subscribed and sworn to before me this 23rd day

of May, 1939.

(Seal) LOUIS WIENER
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires : July 30, 1939.
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[Endorsed] : U.S.B.T.A. Filed at hearing June 8,

1939. [17]

[Title of Board and Cause.]

ANSWER TO AMENDMENT TO PETITION

Comes now the Commissioner of Internal Reve-

nue, respondent above named, by his attorney, J. P.

Wenchel, Chief Counsel, Bureau of Internal Reve-

nue, and for answer to the amendment to petition

filed by the above-named petitioner, admits and

denies as follows

:

I. (c) Denies the allegations contained in sub-

paragraph (c) of paragraph I of the amendment

to petition.

II. (d) Admits that petitioner m making his in-

come tax return for the calendar year 1935 showed

a net income subject to Federal income tax in the

sum of $141,146.52, but denies the remaining alle-

gations contained in subparagraph (d) of para-

graph II of the amendment to petition.

(i) Denies the allegations contained in subpara-

graph (i) of paragraph II of the amendment to

petition.

(ii) Admits that after the filing of the petition

in the above-entitled proceeding, and on the 9th day

of March, 1939, petitioner duly filed with the Col-

lector of Internal Revenue at [18] San Francisco,

California, a claim for the refmid of $1,323.70 in-

come tax for the calendar year 1935 by reason of

petitioner's failure to deduct commissions on sales
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of stocks, but denies the remaining allegations con-

tained in subparagraph (ii) of paragraph II of the

amendment to petition.

III. Denies generally and specifically each and

every allegation in the amendment to petition not

hereinbefore admitted, qualified, or denied.

Wherefore, it is prayed that the Commissioner's

determination be approved and that the petitioner's

appeal be denied.

Signed J. P. WENCHEL TMM
Chief Counsel,

Bureau of Internal Revenue.

Of Counsel:

ALVA C. BAIRD,
T. M. MATHER,

Special Attorneys,

Bureau of Internal Revenue.

TMMremb 6-9-39.

[Endorsed] : U.S.B.T.A. Filed June 15, 1939. [19]
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United States Board of Tax Appeals

Docket Nos. 94621, 95639

Promulgated May 21, 1940.

ADOLPH B. SPRECKELS,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

FINDINGS OF FACT AND OPINION

1. Petitioner was engaged in the business of

purchasing and selling stocks, bonds, and commodi-

ties for profit. Held, selling commissions paid to

brokers were properly deducted as business ex-

pense. Neuberger v. Commissioner, 104 Fed. (2d)

649.

2. Prior to determination of deficiency, peti-

tioner filed a claim for refund of taxes paid, on

the ground that he had not taken deduction for

stamp taxes paid. In determining the deficiency, the

stamp taxes were allowed as deductions, but other

items resulted in determination of a deficiency.

Stipulations show" an overpayment of tax. At the

hearing, more than three years after the last pay-

ment of tax, an amendment was filed, the effect of

which was to claim, on new grounds, refund of

overpayment. Held, the claim of overpayment is

barred by limitations. Sec. 322 (d). Revenue Act of

1934; Commissioner v. Rieck, 104 Fed. (2d) 294,
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and Commissioner v. Estate of George M. Dallas,

— Fed. (2d) — (Mar. 25, 1940), followed.

Walter Slack, Esq., for the petitioner.

T. M. Mather, Esq., for the respondent.

Those proceedings, consolidated for hearing, in-

volved originally deficiencies in income tax in the

amount of $1,254.11 for the year 1934 and in the

amount of $4,675.17 for the year 1935.

All of the errors raised in the original petition

were disposed of by stipulation at the trial, will be

reflected in computation under Rule 50, and need

not further be considered herein. The issues to be

examined were raised by amended petition filed in

each proceeding at the hearing on June 8, 1939. Two
questions are presented—first, whether a trader in

securities may deduct as ordinary and necessary

expense of business selling commissions paid by him,

and, second, whether claim for overpayment set forth

in an amended petition filed more than three years

after payment of the last installment of tax is

timely. The first proposition involves both taxable

years; the second only 1934, in proceeding No.

95639, in which the amended petition asks for

refund of overpayment of $4,087.61. [20] In pro-

ceeding No. 94621, for 1935, the amended petition

asks for refund of overpayment of $1,323.70.

A part of the facts were stipulated at trial, but

since the stipulation is brief it will be incorporated

in the findings of fact, which we make as follows:
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FINDINGS OF FACT
The petitioner, an individual who resides in San

Francisco, C^alifornia, tiled his income tax returns

for the years in question with the collector for the

first district of California. During the taxable years

he maintained an office, with employees keeping a

complete set of books, which were kept and the in-

come tax returns were made upon the basis of cash

receipts and disbursements. Petitioner was engaged

in the business of purchasing and selling stocks,

bonds, and commodities for profit. He paid to

brokers selling commissions in connection with such

sales as follows : In 1934, $23,692 ; in 1935, $2,246.25.

Petitioner did not deduct the selling commissions

in computing income in making his income tax re-

turns for the taxable years. Upon petitioner's books

the selling commissions were deducted from the sell-

ing price, before net profit or loss was determined.

Petitioner's income tax return for 1934, filed on

May 9, 1935, showed a net taxable income of

$121,593.86 and a tax of $37,897.60, which was paid

in installments, the last payment being made De-

cember 16, 1935, in the amount of $9,474.40. On
December 23, 1937, petitioner filed a claim for re-

fund of income tax in the amount of $4,087.61, on

the ground that certain stamp taxes Avere paid that

had not been claimed as deductions in the return.

With the exception of $80, this claim was allowed in

the determination of the Commissioner in the de-

ficiency letter, which was dated July 20, 1938. Peti-

tion to the Board was filed September 26, 1938, in
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proceeding No. 95639. It was stipulated that

$7,828.51 may be excluded from income for 1934

as deteiTQined by the Commissioner, and that the

amount of dividend credit should be reduced by

$7,828.51.

Petitioner's income tax return for 1935, filed

April 15, 1936, showed a net taxable income of

$141,146.57 and a tax of $48,554.03, which was paid,

the last installment, $12,138.50, being made Decem-

ber 11, 1936. Deficiency letter was dated April 7,

1938. After the filing of the petition for 1935 in

proceeding No. 94621 on July 6, 1938, petitioner

on March 9, 1939, filed with the collector of internal

revenue at San Francisco, California, a claim for

refund of income tax of $1,323.70 by reason of peti-

tioner's failure to deduct commissions on sales of

bonds, commodities, and stocks. [21]

It was stipulated that income as determined by

the Commissioner for 1935 may be reduced by

$9,437.24, with a reduction in the same amount in

dividend credit.

Petitioner reported on his income tax return for

1934 losses of $114,249.38 from sale of stocks and

commodities, and took as a deduction $2,000; also,

for 1935 the losses on commodity and stock trans-

actions were reported as $8,009.69, and loss deducted

was $2,000.

OPINION

Disney: 1. Are selling commissions paid by a

trader in securities deductible as business expense?
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After the decision of the Circuit Court in Win-

mill V. Commissioner, 93 Fed. (2d) 494, we allowed

selling commissions as well as purchasing commis-

sions, in Harry H. Neuberger, 37 B. T. A. 223. On

appeal to the Circuit Court our decision as to sell-

ing commissions was affirmed. Neuberger v. Com-

missioner, 104 Fed. (2d) 649. Certiorari was not

applied for by the Commissioner. We think the

dicta in Helvering v. Winmill, 305 U. S. 79, and in

Helvering v. Union Pacific R. R. Co., 293 U. S. 282,

referred to by respondent, are not decisive of the

point here presented. We hold therefore that the

respondent upon the point is in error, and that the

selling commissions are allowable deductions.

The result, as to the year 1935 and in proceeding

No. 94621, is that we find there is no deficiency and

that there is an overpayment of tax by the peti-

tioner in the amount of $1,323.70 paid on December

11, 1936, both within three years before the filing

of claim therefor by amendment to the petition filed

on June 8, 1939, and within three years before the

filing of the claim for refund on March 9, 1939.

As to the year 1934, in proceeding No. 95639, a

different situation is presented. The result of a

stipulation entered into at the hearing is that there

was an overpayment for the year 1934, but the

respondent objected to the filing of the amendment

to the petition, on the ground that the claim of

overpayment thereby advanced was not timely, be-

ing presented for the first time on June 8, 1939,

more than three years after the payment of the last
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installment of tax. Respondent relies on Commis-

sioner V. Rieck, 104 Fed. (2d) 294; certiorari de-

nied, 308 U. S. 6.02, and the cases therein cited, and

says that case bars consideration of the selling com-

missions as new grounds for claim of overpayment,

because set up by amendment after the statute had

rmi. Petitioner refers us to Georgie W. Rathbome,

39 B. T. A. 56. In the latter we followed our decision

in Edward E. Rieck, 35 B. T. A. 1178, which was

reversed by Commissioner v. Rieck, supra. In both

cases we had entertained and allowed [22] claims

for overpayment on new grounds set up in amended

petitions, on the theory that such amendments re-

lated back to the filing of the original petition, and

were therefore not within the bar of the statute.

This theory is untenable since the decision of the

Circuit Court in the Rieck case. Petitioner, how-

ever, seeks to avoid the effect of that decision by

a contention that ''The new error assigned in the

amended petition does not give rise to this over-

payment, but serves to i:)revent its reduction on

account of other adjustments." He also argues:

* * * petitioner is not asking for a refund

of any taxes paid by reason of his failure to

deduct selling commissions in preparing his

1934 income tax return, but is asking for the

full allowance of a timely refund claim result-

ing from a failure to claim a deduction for

stamp taxes paid during that year, the amount

of which the respondent seeks to reduce by
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asserting other errors in the return. Petitioner

claims the right to offset these other errors by

the amount of selling commissions paid and

thereby secure the full amount of his timely

refund for the stamp taxes.

In other words, petitioner in effect contends that

he is utilizing the claim as to deductible selling

commissions, not as new ground for claim of over-

payment, but merely to offset the offset which the

Commissioner, by other items, set up against the

original claim of overpajrment on grounds of stamp

taxes paid but not deducted. Thus, petitioner seems

to argue, the original claim for refund, timely filed,

is left alive and undiminished, and he now claims

thereunder. Thus petitioner seeks by indirection to

accomplish what can not be done directly. We think

there is no essential difference between the situa-

tion here and in the Rieck case, for we think that

petitioner is in fact relying upon new grounds for

the overpayment. The amended petition, after recit-

ing the facts as to the payment of selling commis-

sions of $23,909.29 and alleging thus deductibility,

concludes

:

Wlierefore, petitioner prays that this Board

may hear the proceeding and determine that

there is no deficiency in income tax due from

petitioner for the calendar year 1934, and that

petitioner has overpaid his income tax for said

year in the sum of $4,087.61, and that the

amount of said overpayment was paid within

three years before the filing of a claim for re-



26 CommW of Internal Revenue

fund of said overpayment on December 23,

1937, and within three years before the filing

of the original petition herein and that this

petitioner is entitled to a refmid of $4,087.61.

It thus appears that claim of overpayment is in

fact set up anew in the amended petition, and that

the only reason therefor lies in the new facts recited

—the selling commissions. We think it apparent

that the selling commissions are the groimd of claim

of overpayment. That there is new claim of over-

payment is demonstrated by the fact that the claim

is for $4,087.61 instead of $3,650.36, the [23] amount

of overpayment claimed in the original petition.

Also, it is noteworthy that the $4,087.61 overpay-

ment claimed in the amendment is the amoimt of

the original refund claim, filed with the Commis-

sioner prior to determination of deficiency. Thus it

appears that petitioner is now relying, not upon his

original claim of overpayment of $3,650.36, but in-

stead upon the refund claim. But that refund claim

was in effect allowed by the Commissioner, for in

determining the deficiency he agreed (except as to

$80) that the payment of stamp taxes, pressed as

ground of the refimd claim, was a deductible item,

and therefore gave credit, in effect, against the de-

ficiency otherwise appearing, of the amount of the

refund claim, with the small exception of $80. In

Suhr V. United States, 18 Fed. (2d) 81, a very

similar situation appears. There a claim for refund

was, as here, filed prior to determination of defi-
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ciency because of claim that nontaxable stock divi-

dends had been reported as income. After examina-

tion of the taxpayer's books the Commissioner gave

the taxpayer credit for the dividends, but found a

deficiency because of other matters. The taxpayer

appealed to the Board, alleging that there was no

deficiency, but an overpayment. He also filed an

action in the Federal court. The question was as to

jurisdiction of the court. On appeal the Circuit

Court said, as to the overpayment :

'

'He was simply

entitled to have the overpayment credited against

his other tax liability.
'

' This seems exactly w^hat the

Commissioner did herein. We think it disposed of

the original refund claim, that the petitioner here

should not now be heard to rely upon that claim,

and that he is in fact relying upon the new grounds

as to selling commissions, barred by the statute. We
find no material distinction between the situation

here and that in Commissioner v. Rieck, supra.

Moreover, that case has lately been approved and

follow^ed in Commissioner v. Estate of George M.

Dallas, Fed. (2d) (C. C. A., 2d Cir.,

Mar. 25, 1940), wherein the facts were similar to

those in the Rieck case. The court held that a refund

of the overpayment was barred, under section 322

(d) of the Revenue Act of 1932, by the lapse of

more than two years before the filing of the amended

petition which first set up the grounds of over-

payment.

On April 30, 1940 (41 B. T. A. ), we recon-

sidered the decision entered in Denholm & McKay
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Co., 39 B. T. A. 767, and, following Commissioner

V. Rieck, supra, and Commissioner v. Estate of

George M. Dallas, supra, held that an amended peti-

tion filed more than three years after the payment

of tax does not relate back to the time of filing of

original petition so as to authorize the crediting

or refunding of an overpayment in tax attributable

to a new issue raised in the [24] amended petition,

under section 322 (d) of the Revenue Act of 1934,

as amended.

It appearing, from evidence adduced since the fil-

ing of the amendment to the petition, that the last

payment of tax had been made more than three

years before the amendment, we conclude and hold

that the petitioner's claim for refund of overpay-

ment is barred by the statute of limitations. Sec.

322 (d), Revenue Act of 1934.

Decision will be entered under Rule 50. [25]
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United States Board of Tax Appeals

Washington

Docket No. 94621.

ADOLPH B. SPRECKELS,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to hearing on July 24, 1940, on alter-

native computations submitted by the parties under

Rule 50, at which time the respondent conceded that

the recomputation filed by the petitioner is correct,

it is

Ordered and Decided: That there is an overpay-

ment in income tax for the year 1935 in the amount

of $1,490.10, which amomit was paid within three

years before the filing of the amended petition.

(Section 809 (a), Revenue Act of 1938.)

Enter

:

(Seal) (Signed) R. L. DISNEY,
Member.

Entered Aug. 5, 1940. [26]
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In the United States Circuit Court of Appeals

for the Ninth Circuit

B. T. A. No. 94621

GUY T. HELVERING, Commissioner of Inter-

nal Revenue,

Petitioner on Review,

V.

ADOLPH B. SPRECKELS,
Respondent on Review.

PETITION FOR REVIEW AND
ASSIGNMENTS OF ERROR

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

Now Comes the Commissioner of Internal Rev-

enue, by his attorneys, Samuel 0. Clark, Jr., As-

sistant Attorney General, J. P. Wenchel, Chief

Counsel, Bureau of Internal Revenue, and John M.

Morawski, Special Attorney, Bureau of Internal

Revenue, and respectfully shows:

I.

Jurisdiction

The petitioner on review is the duly appointed,

qualified and acting Commissioner of Internal Rev-

enue, hereinafter referred to as the Commissioner,

holding his office by virtue of the laws of the United

States.

The respondent on review, Adolph B. Spreckels
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(hereinafter referred to as the taxpayer), is an

individual, with his principal office at 2 Pine Street,

San Francisco, California. The taxpayer filed his

Federal income tax return for the calendar year

1935 with the Collector of [27] Internal Revenue

for the First District of California, whose office is

located at San Francisco, California, and within the

judicial circuit of the United States Circuit Court

of Appeals for the Ninth Circuit.

The Commissioner files this petition pursuant to

the provisions of sections 1141 and 1142 of the In-

ternal Revenue Code.

II.

Prior Proceedings

On April 7, 1938, the Commissioner determined a

deficiency in income tax for the calendar year 1935

in the amount of $4,675.17, and sent to the taxpayer

by registered mail a notice of said deficiency, in

accordance with section 272(a) of the Revenue Act

of 1934. Thereafter, and on July 6, 1938, the tax-

payer filed a petition for a redetermination of said

deficiency by the United States Board of Tax

Appeals.

The case was tried before the Board of Tax Ap-

peals on June 8, 1939, at San Francisco, California.

On May 21, 1940, the Board promulgated its find-

ings of fact and opinion (41 B. T. A. 1204), and on

August 5, 1940, entered its decision that there is an

overpayment in income tax for the year 1935 in the

amount of $1,490.10, which amount was paid within

three years before the filing of the amended petition

(Section 809(a), Revenue Act of 1938).
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III.

Nature of Controversy

The question involved is whether a trader in

securities may deduct as ordinary and necessary ex-

penses of business selling commissions paid [28]

by him, or whether they should be used as an offset

against the selling price in computing gain or loss.

Taxpayer, who was engaged in the business of

purchasing and selling stocks, bonds, and commodi-

ties for profit, in 1935 paid to brokers selling com-

missions ill the sum of $2,246.25 in connection with

such sales. Taxpayer did not deduct the selling

commissions in computing income in making his

income tax return for the year 1935. Upon tax-

payer's books the selling commissions were deducted

from the selling price, before net profit or loss was

determined. Taxpayer reported on his income tax

return for 1935 losses of $8,009.69 from sale of

stocks and commodities, and took as a deduction

$2,000. Such action was not disturbed by the Com-

missioner in his notice of deficiency. At the hearing

before the Board, taxpayer by amendment to his

petition raised the issue with respect to deductibil-

ity of selling commissions as a business expense.

The Board held that these selling commissions

were allowable deductions as ordinary and neces-

sary business expenses.

IV.

ASSIGNMENTS OF ERROR
The Commissioner avers that in the record and

proceeding before the Board of Tax Appeals and
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in the opinion and final decision rendered and en-

tered by the Board of Tax Appeals, manifest error

occurred and intervened to the prejudice of the

Commissioner who now assigns the following errors

and each of them, which he avers occurred in said

record, proceeding, opinion and final decision so

rendered and entered by the Board of Tax Appeals

;

[29]

The United States Board of Tax Appeals erred:

1. In holding and deciding that there is an over-

payment in income tax for the year 1935 in the

amoimt of $1,490.10, which amount was paid within

three years before the filing of the amended petition

(section 809(a), Revenue Act of 1938).

2. In failing to sustain the deficiency in income

tax determined by the Commissioner for the year

1935 in the amount of $4,675.17 less the i^roper re-

duction of said amount to reflect the adjustments

agreed upon by the parties at the hearing before

the Board of Tax Appeals.

3. In holding that commissions of $2,246.25 paid

by taxpayer to brokers in 1935 upon the sale of

stocks, bonds and commodities are allowable deduc-

tions as ordinary and necessary business expenses.

4. In failing to hold that commissions of

$2,246.25 paid by taxpayer to brokers in 1935 upon

the sale of stocks, bonds and commodities are not

allowable deductions as ordinary and necessary busi-

ness expenses but are an offset against the selling

l^rice in computing gain or loss.
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5. In that its opinion and decision are not sup-

ported by the evidence and are contrary to law.

Wherefore, the Commissioner petitions that the

decision of the Board of Tax Appeals be reviewed

by the United States Circuit Court of Appeals for

the Ninth Circuit, that a transcript of the record

be prepared in accordance with law and with the

rules of said Court and transmitted [30] to the

Clerk of said Court for filing, and that appropriate

action be taken to the end that the errors com-

plained of may be reviewed by said Court.

(Signed) SAMUEL O. CLARK, JR.,

Assistant Attorney General.

(Signed) J. P. WENCHEL,
RLW,

Chief Counsel, Bureau of Internal Revenue.

Of Counsel:

J. M. MORAWSKI,
Special Attorney,

Bureau of Internal Revenue. [31]

United States of America,

District of Columbia—ss.

John M. Morawski, being duly sworn, says that

he is a Special Attorney in the Bureau of Internal

Revenue and as such is duly authorized to verify the

foregoing petition for review ; that he has read said

petition and is familiar with the contents thereof;

that said petition is true of his own knowledge ex-

cept as to the matters therein alleged on informa-
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tion and belief, and as to those matters he believes

it to be true.

(Signed) JOHN M. MORAWSKI,
Special Attorney, Bureau of Internal Revenue.

Sworn and subscribed to before me this 17th day

of October, 1940.

GEORGE W. KREIS,
Notary Public.

My commission expires Nov. 15, 1942.

[Endorsed] : U. S. B. T. A. Filed Oct. 22, 1940.

[32]

In the United States Circuit Court of Appeals

for the Ninth Circuit

[Title of Cause.]

NOTICE OF FILING PETITION FOR
REVIEW

To: Adolph B. Spreckels,

2 Pine Street,

San Francisco, California.

You are hereby notified that the Commissioner of

Internal Revenue did on the 22nd day of October,

1940, file with the Clerk of the United States Board

of Tax Appeals at Washington, D. C, a petition

for review by the United States Circuit Court of

Appeals for the Ninth Circuit, of the decision of

the Board heretofore rendered in the above-entitled

cause. A copy of the petition for review and the
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assigmnents of error as filed is hereto attached and

served upon 3^011.

Dated this 22nd day of October, 1940.

(Signed) J. P. WENCHEL,
RLW,

Chief Counsel, Bureau of Internal Revenue.

Personal service of the above and foregoing no-

tice, together with a copy of the petition for review

and assiginnents of error mentioned therein, is

hereby acknowledged this 28 day of October, 1940.

(Signed) ADOLPH B. SPRECKELS,
Respondent on Review.

[Endorsed] : U. S. B. T. A. Filed Oct. 31, 1940.

[33]

In the United States Circuit Court of Appeals

for the Ninth Circuit

[Title of Cause.]

NOTICE OF FILING PETITION FOR
REVIEW

To: Walter Slack, Esq.,

825 Balfour Building,

San Francisco, California.

You are hereby notified that the Commissioner of

Internal Revenue did on the 22nd day of October,

1940, file with the Clerk of the United States Board

of Tax Appeals at Washington, D. C, a petition for

review by the United States Circuit Court of Ap-
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peals for the Ninth Circuit, of the decision of the

Board heretofore rendered in the above-entitled

cause. A copy of the petition for review and the

assignments of error as filed is hereto attached and

served upon you.

Dated this 22nd day of October, 1940.

(Signed) J. P. WENCHEL,
RLW,

Chief Counsel, Bureau of Internal Revenue.

Personal service of the above and foregoing no-

tice, together with a copy of the petition for review

and assignments of error mentioned therein, is

hereby acknowledged this 24 day of October, 1940.

(Signed) WALTER SLACK,
Counsel for Respondent on Review.

[Endorsed]: U. S. B. T. A. Filed Oct. 31, 1940.

[34]

In the United States Circuit Court of Appeals

for the Ninth Circuit

[Title of Cause.]

STATEMENTS OF POINTS

Comes Now the petitioner on review herein and

makes this concise Statement of Points on which

he intends to rely on the review herein, to-w^it:

The United States Board of Tax Appeals erred:

1. In holding and deciding that there is an over-

payment in income tax for the year 1935 in the

amount of $1,490.10, which amount was paid within
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three years before the filiiig of the amended petition

(section 809(a), Revenue Act of 1938).

2. In failing to sustain the deficiency in income

tax determined by the Commissioner for the year

1935 in the amount of $4,675.17 less the proper re-

duction of said amount to reflect the adjustments

agreed upon by the parties at the hearing before

the Board of Tax Appeals.

3. In holding that commissions of $2,246.25 paid

by taxj^ayer to brokers in 1935 upon the sale of

stocks, bonds and commodities are allowable deduc-

tions as ordinary and necessary business expenses.

4. In failing to hold that commissions of

$2,246.25 paid by taxpayer to brokers in 1935 upon

the sale of stocks, bonds and commodities are not

allowable deductions as ordinary and necessary

business expenses but are [35] an oifset against the

selling price in computing gain or loss.

5. In that its opinion and decision are not sup-

ported by its findings of fact and are contrary to

law.

J. P. WENCHEL, W
Chief Counsel, Bureau of Internal Revenue.

Service of a copy of the above statement of points

is hereby acknowledged this 6th day of November,

1940.

(Signed) WALTER SLACK,
Attorney for Respondent on Review.

[Endorsed] : U. S. B. T. A. Filed Nov. 13, 1940.

[36]
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In the United States Circuit Court of Appeals

for the Ninth Circuit

[Title of Cause.]

DESIGNATION OF PORTIONS OF THE
RECORD TO BE PRINTED

Comes Now the petitioner on review herein, and

complying with the rules of this Court, pertaining

to the designation of the portions of the record

to be printed, states that he relies upon the entire

record certified by the Clerk of the Board of Tax

Appeals to this Court, and directs that said record

so certified be printed as the record on review.

Respectfully submitted,

J. P. WENCHEL, W
Chief Counsel, Bureau of Internal Revenue.

Consented to:

(Signed) WALTER SLACK,
Attorney for Respondent on Review.

[Endorsed] : U. S. B. T. A. Filed Nov. 13, 1940.

[37]
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In the United. States Circuit Court of Appeals

for the Ninth Circuit

[Title of Cause.]

DESIGNATION OF PORTIONS OF RECORD,
PROCEEDINGS, AND EVIDENCE TO BE
CONTAINED IN RECORD ON REVIEW

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare, transmit and deliver to

the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, copies duly certified

as correct of the following documents and records

in the above-entitled cause, in connection with the

petition for review by the said Circuit Court of

Appeals for the Ninth Circuit, heretofore filed by

the Commissioner of Internal Revenue:

1. Docket entries.

2. Pleadings

:

(a) Petition,

(b) Answer to petition,

(c) Amendment to petition,

(d) Answer to amendment to petition.

3. Board's findings of fact, opinion and deci-

sion.

4. Petition for review.

5. Notices of filing petition for review.

6. Statement of points.

7. Designation of portions of the record to be

printed. [38]



vs. Adolph B. Spreckels 41

8. This designation.

J. P. WENCHEL, W
Chief Counsel, Bureau of Internal Eevenue.

Service of a copy of the within designation of

portions of record, proceedings, and evidence to be

contained in the record on review is hereby ad-

mitted and the portions so designated agreed to this

6th day of November, 1940.

(Signed) WALTER SLACK,
Attorney for Respondent on Review.

[Endorsed]: U. S. B. T. A. Piled Nov. 13, 1940.

[39]

[Title of Board and Cause.]

CERTIFICATE

I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 39, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings

on file and of record in my office as called for by

the Praecipe in the appeal (or appeals) as above

numbered and entitled.

In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of Tax

Appeals, at Washington, in the District of Colum-

bia, this 20th day of Nov., 1940.

(Seal) B. D. GAMBLE,
Clerk, United States Board of Tax Appeals.



42 Comm'r of Internal Revenue

[Endorsed]: No. 9687. United States Circuit

Court of Appeals for the Ninth Circuit. Commis-

sioner of Internal Revenue, Petitioner, vs. Adolph

B. Spreckels, Respondent. Transcript of the Rec-

ord upon Petition to Review a Decision of the

United States Board of Tax Appeals.

Filed November 25, 1940.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9687

Commissioner of Internal Revenue, petitioner

V.

Adolph B. Spreckels, respondent

ON PETITION FOR REVIEW OF DECISION OF THE UNITED STATES
BOARD OF TAX APPEALS

BRIEF FOR THE PETITIONER

OPINION BELOW

The only previous opinion in this case is that of the

United States Board of Tax Appeals (R. 19-28),

which is reported in 41 B. T. A. 1204.

JURISDICTION

This appeal hivolves an asserted deficiency in income

taxes of $4,675.17 for the year 1935. (R. 20.) It is

taken from a decision of the Board of Tax Appeals of

overpayment in the amount of $1,490.10, entered

August 5, 1940. (R. 29.) The case is brought to this

Court by a petition for review filed October 22, 1940

(R. 30-35), pursuant to the provisions of Sections

1141-1142 of tlie Internal Revenue Code.

(1)



QUESTION PRESENTED

Whether the taxpayer, who was engaged m the

business (as a trader, not as a dealer) of buymg and

selling securities for his own account, may deduct as

ordinary and necessary business expenses amounts

paid as brokerage commissions on sales of such se-

curities, or whether such commissions should be ap-

plied to reduce the proceeds from the sales in

determining gain or loss.

STATUTE AND OTHER AUTHORITIES INVOLVED

These are set forth in the Appendix, infra, pp. 13-17.

STATEMENT

During 1935, the taxable year here in question, the

taxpayer maintained an office, with employees keeping

a complete set of books, which were kept and the

income tax returns were made upon the basis of cash

receipts and disbursements. Taxpaj^er was engaged in

the business of purchasing and selling stocks, bonds,

and commodities for profit. He paid to brokers sell-

ing commissions in connection with such sales in 1935

of $2,246.25. Taxpayer did not deduct the selling

commissions in computing income in making his in-

come tax return. Upon taxpayer's books, the selling

commissions were deducted from the selling price,

before net profit or loss was determined. (R. 21.)

Taxpayer reported on his income tax return for

1935 losses on commodity and stock transactions as

$8,009.69, and deducted $2,000, the statutory limit for

such losses. (R. 22.)



Taxpayer's income tax return for 1935, filed April

15, 1936, showed a net taxable income of $141,146.57

and a tax of $48,554.03, which was paid, the last in-

stallment, $12,138.50, being made December 11, 1936.

The deficiency letter was dated April 7, 1938. On

March 9, 1939, taxpayer filed with the Collector of

Internal Revenue at San Francisco, California, a claim

for refund of income tax of $1,323.70 by reason of

his failure to deduct commissions on sales of bonds,

commodities and stocks. (R. 22.) The Board al-

lowed the deduction. (R. 23.)

STATEMENT OF POINTS TO BE URGED

The Board of Tax Appeals erred, inter alia (R.

37-38) :

(1) In holding that commissions of $2,246.25 paid

by taxpayer to brokers in 1935 upon the sale of stocks,

bonds and commodities are allowable deductions as

ordinary and necessary business expenses.

(2) In failing to hold that conmiissions of $2,246.25

paid by taxpayer to brokers in 1935 upon the sale of

stocks, bonds, and commodities are not allowable de-

ductions as ordinary and necessary business expenses

but are an offset against the selling price in computing

gain or loss.

(3) In that its opinion and decision are not sup-

ported by its findings of fact and are contrary to law.

SUMMARY OF ARGUMENT

Prior to the passage of the Revenue Act of 1932,

the Bureau of Internal Revenue had consistently held

that commissions paid on the purchase of securities



were to be treated as a part of their cost and that

commissions paid on their sale were deductible from

the selling price.

In Article 282 of Treasury Regulations 77 (Article

24-2 of Treasury Regulations 86 being the same), the

underscored clause of the pertinent portion of this

regulation was first inserted

:

Commissions paid in selling securities, whe7i

such commissions are not an ordinary and 7iec-

essary business expense, are an offset against

the selling price. * * * [Italics supplied.]

The taxpayer here contends that since he is in the

business of trading in securities for his own account,

commissions paid in selling securities fall within the

literal language of the amendment and are deductible

as a business expense.

That the exception in the amended regulation was

one intended to apply only to dealers in securities is

clear from a General Counsel's memorandum issued

about the time it was made. In using the inventory

method, the dealer necessarily departs from the prin-

ciple of accounting for the profit on each individual

purchase and sale. The Commissioner recognized

these difficulties and decided to permit the dealer in

securities to treat his selling commissions as business

expenses, not because they w^ere technically such l3ut

because of practical considerations. It was for this

reason alone that the amendment in the regulation was

made in 1932. The taxpayer here, being a trader

rather than a dealer, is not accorded this exceptional

treatment.



The Bureau's construction of the amended regula-

tion seems reasonable. Fundamentally, the selling

commissions are such direct components of the capital

transactions as to require their treatment as a capital

expenditure. The fact that the seller so paying them

was engaged in such activities as his business would

not make the expenditures business expenses as con-

templated by the tax statutes. In numerous instances,

expenditures, inherently of a capital nature, such as

fees paid to clear title or commissions paid to secure

a lease, are not allowed to be currently deducted as

business expenses when paid.

It would thwart the obvious legislative purpose in

enacting the statutory limitation to the use of security

losses to allow the taxpayer to treat sales commissions

as ordinary business expenses, since at all times prior

to the enactment of the statutory limitation, such com-

missions had been uniformly treated as offsets against

the sales i^rice of the securities.

ARGUMENT

Selling commissions are an offset against the sale price and

are not deductible as ordinary and necessary business ex-

penses, except in the case of a dealer in securities

Prior to the passage of the Revenue Act of 1932,

the Bureau of Internal Revenue had consistently held

that commissions paid on the purchase of securities

were to be treated as a part of their cost and that

commissions paid on their sale were deductible from

the selling price. See Article 293, Treasury Regula-

tions 62 ; Article 292, Treasury Regulations 65 and 69,

and Article 282, Treasury Regulations 74. These reg-
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Illations have been specifically upheld. See Hutton v.

Commissioner, 39 F. (2d) 459 (C. C. A. 5th).

In Article 282 of Treasury Regulations 77 (Article

24-2 of Treasury Regulations 86 being the same), the

underscored clause of the pertinent portion of this

regulation was first inserted

:

Commissions paid in selling securities, ivlien

such commissions are not an ordinary and nec-

essary business expense, are an offset against

the selling price. ^ * * [Italics supplied.]

Prior to this amendment of the regulation, a trader,

as well as a casual investor in securities, was allow^ed

to utilize selling commissions only as an o:ffset against

the sale price. The taxpayer here contends, however,

that since he is in the business of trading in securities

for his own account, commissions paid in selling secu-

rities fall within the literal language of the amendment

and are deductible as a business expense. The point

first assumed practical importance by reason of Sec-

tion 23 (r) of the 1932 Act, which prohibited traders

in securities from applying losses sustained on the

sale of such assets held for less than two years, except

to the extent that there were gains from similar sales.

That the exception in the amended regulation was

one intended to apply only to dealers in securities is

clear from a General Counsel's memorandum issued

about the time it was made. G. C. M. 15430, XIV-2
Cum. Bull. 59 (1935), Appendix, infra, p. 14. This

ruling explained the scope of the amendment and

stated that it referred only to dealers in securities.

It was there pointed out that since fundamentally com-



missions on both purchases and sales are direct charges

to the profit and loss arising from the particular sales

in comiection with which they are paid, there can be

no justification for a departure from that method of

treatment except in those cases where the detail of

accounting on that basis is so burdensome as to make

its use impracticable; that no such accounting diffi-

culties exist in the case of the occasional seller or the

trader since they are both required to account in their

income tax returns for the profit or loss on each indi-

vidual sale, the riglit to inventory securities being

denied to them; but that in the dealer's accounting

there are difficulties which make it impracticable for

him to match his selling commissions against each in-

dividual sale since he usually buys in large quantities

and sells in relatively small amounts, since his com-

missions are often computed on a volume of sales in-

stead of on individual transactions, and since in using

the inventory method he necessarily departs from the

principle of accounting for the profit on each indi-

vidual purchase and sale. The Commissioner recog-

nized these difficulties and decided to permit the dealer

in securities to treat his selling commissions as busi-

ness expenses, not because they were technically such

but because of practical considerations. It was for

this reason alone that the amendment in the regula-

tion was made in 1932. The taxpayer here, being a

trader rather than a dealer, is not accorded this excep-

tional treatment.

The Bureau's construction of the amended regula-

tion seems reasonable. Fundamentally, the selling
286411—41 2



commissions are such direct components of the capital

transactions as to require their treatment as a capital

expenditure. The fact that the seller so paying them

was engaged in such activities as his business would

not make the expenditures business expenses as con-

templated by the tax statutes. In numerous instances,

expenditures, inherently of a capital nature, such as

fees paid to clear title or commissions paid to secure

a lease, are not allowed to be currently deducted as

business expenses when paid. See Simmons Co. v.

Commissioner, 33 F. (2d) 75 (C. C. A. 1st), certiorari

denied, 280 U. S. 588; Bomvit Teller c& Co. v. Com-

missioner, 53 F. (2d) 381, 384 (C. C. A. 2d), certiorari

denied, 284 U. S. 690; Central Bank Block Ass'n v.

Commissioner, 57 F. (2d) 5 (C. C. A. 5th).

Hence, the regulations of the Treasury Department

have consistently provided that deductions for com-

missions paid in the purchase and sale of securities

by one who is not a dealer are not deductible as busi-

ness expenses, and that commissions paid on purchases

shall constitute a part of the cost of the securities and

commissions paid on sales shall be deducted from the

selling price. This continued administrative construc-

tion has great weight. Brewster v. Gage, 280 U. S.

327 ; Mass. Mutual Life Ins. Co. v. United States, 288

U. S. 269.

Under the rules of the New York Stock Exchange,

the same provisions as to commissions are applicable

to sales and to purchases. In either event, the

amount of the commission is withheld or deducted by

the broker in reporting the net result of the transac-



tion to the customer. There is no rational basis for

a distinction or difference in treatment for income

tax purposes. The charges assessed as commissions

are inherently a part of every sale or purchase trans-

action. The average investor does not contemplate

conmiissions separately as expenses but takes them

for granted in computing the net cost of securities

purchased or the net amount realized from the sale

of securities. Since the law is clear that the commis-

sions paid upon the purchase of securities must be

treated as a part of the cost thereof, it logically fol-

lows that in order correctly to compute the gain or

loss upon the sale of such securities, the commissions

paid upon the sale should be deducted from the sale

price of the securities sold.

In enacting Section 23 (r) of the Revenue Act of

1932, Congress was interested in preventing the reduc-

tion of ordinary income by losses from security trans-

actions such as are here involved. In Neuberger v.

Commissioner, decided November 12, 1940, not yet offi-

cially reported but found in 1^40 C. C. H., Vol. 4,

H 9758, the Supreme Court observed that it was ap-

parent from the committee reports that this was the

only purpose of the statutory limitation. Since the

sales commissions are so inherently a part of the secur-

ity transactions, it would thwart the obvious legisla-

tive purpose to allow the use of such commissions to

offset ordinary income in the manner here asserted.

Furthermore, the amendment to the regulations,

which the taxpayer here relies upon, was not made

until after the enactment of Section 23 (r). Up until
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that time, the regulations had unequivocally required

the sales commission to be used as an offset against the

sales price. When, in the face of this consistent ad-

ministrative practice, Congress placed the limitation

on the use of ultimate losses arising out of such trans-

actions, it would counteract to that extent the effec-

tiveness of the limitation to allow the taxpayer to then

start treating the sales commissions as ordinary busi-

ness expenses, deductible from ordinary income.

In HeJvering v. Union Pacific Co., 293 U. S. 282,

the Supreme Court ruled that commissions exacted by

an agency for selling bonds were properly chargeable

to capital account. The Court pointed out that it is

the practice to take the commissions out of the pro-

ceeds of the securities sold and that in any case they

must be deducted from the selling price to arrive at

the capital realized by the taxpayer from the sale.

The Court thereupon made this pertinent observation,

tacitly approving the regulation here pertinent (p.

286):

In this respect the commissions do not differ

from brokerage commissions paid upon the pur-

chase or sale of property. The regulations have

consistently treated such commissions, not as

items of current expense, but as additions to

the cost of the property or deductions from the

proceeds of sale, in arriving at net capital profit

or loss for purposes of computing the tax.

The effect of the amended regulation was first dealt

with in Winmill v. Commissioner, 93 F. (2d) 494

(C. C. A. 2d), wherein the Circuit Court allowed both

purchase and sale commissions to be deducted as busi-
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ness expenses by a trader in securities. Certiorari was

sought and granted on the question of deductibility of

purchase commissions. There was no conflict on the

question of the sale commissions, and no certiorari was

sought. In Helvering v. Winmill, 305 U. S. 79, the

Supreme Court not only reversed the Circuit Court on

the issue directly involved, deductibility of purchase

commissions, but the reasoning of the Court would seem

to indicate that the same ruling would have been made

as to sale commissions if that point had been presented.

The Supreme Court pointed out that even though the

taxpayer was engaged in the business of buying and

selling securities, the commissions were not deductible

as business expenses if they were properly to be con-

sidered a part of the cost of the securities purchased.

In other words, the test used was whether the commis-

sions were properly chargeable to capital account. The

Court said (p. 83) :

There has been tacit, if not express, judicial

approval for the administrative treatment of

commissions as an element of the cost of
securities.

The Supreme Court then quoted approvingly from its

prior decision in Helvering v. Union Pacific Co., supra,

the excerpt hereinabove quoted to the effect that com-

missions paid upon the purchase or sale of property

have been properly treated as capital items rather than

current expense.

The only other adjudication on this point is the sub-

sequent decision in Neuberger v. Commissioner, 104 F.

(2d) 649 (C. C. A. 2d), reversed on another issue, —
U. S. — , in which the Circuit Court in a per curiam
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opinion merely adhered to the portion of its decision

in the Winmill case which was not specifically reversed

by the Supreme Court. The Government did not seek

certiorari, in view of the absence of a direct conflict and

the relatively small amount involved. However, on the

taxpayer's request, the Supreme Court granted cer-

tiorari in that case, limited to issues other than that

relating to the deductibility of selling commissions as

ordinary and necessary business expenses.

It is to be noted that among the items included in de-

ductible business expenses, under Article 23 (a)-l,

infra, are ''commissions." But, as pointed out by the

Supreme Court in the Winmill case, supra, the special

treatment of commissions paid in purchasing and sell-

ing securities under Article 24-2 discloses the clear in-

tent to withdraw that special type of commission from

the general classification under Article 23 (a)-l.

The decision of the Board of Tax Appeals in the in-

stant case is contrary to administrative practice of long

standing. Moreover, it is contraiy to general business

conception.

CONCLUSION

The decision of the Board of Tax Appeals is errone-

ous and should be reversed.

Respectfully submitted.

Samuel O. Claek, Jr.,

Assistant Attorney General.

Sewall Key,

Joseph M. Jones,

Special Assistants to the Attorney General.

Januaey, 1941.



APPENDIX

Eevenue Act of 1934, c. 277, 48 Stat. 680

:

Sec. 23. Deductions from gross income.
In computing net income there shall be allowed

as deductions :

(a) Expenses.—All the ordinary and necessary
expenses paid or incurred during the taxable year
in carrying on any trade or business, including a
reasonable allowance for salaries or other com-
pensation for personal services actually ren-

dered; * * *. (U. S. C, Title 26, Sec. 23.)

Treasury Regulations 86, promulgated under the

Revenue Act of 1934

:

Art. 23 (a)-l. Business expenses.—Business
expenses deductible from gross income include

the ordinary and necessary expenditures directly

connected with or pertaining to the taxpayer's
trade or business, except the classes of items
which are deductible under the provisions of ar-

ticles 23 (b)-l to 23 (q)-l. Double deductions
are not permitted. Amounts deducted under one
provision of the Act can not again be deducted
under any other provision of the Act. The cost

of goods purchased for resale, with proper ad-
justment for opening and closing inventories, is

deducted from gross sales in computing gross in-

come. (See article 22 (a) -5.) Among the items
included in business expenses are management ex-

penses, commissions, labor, supplies, incidental

repairs, operating expenses of automobiles used
in the trade or business, traveling expenses while
away from home solely in the pursuit of a trade
or business (see article 23 (a)-2), advertising
and other selling expenses, ^ * *.

Art. 21r-2. Capital expenditures.—* * *

Commissions paid in purchasing securities are
a part of the cost price of such securities. Com-

(13)
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missions paid in selling securities, when such

commissions are not an ordinary and necessary

business expense, are an offset against the sell-

ing price. * * *

G. C. M. 15430, XIV-2 Cum. Bull. 59 (1935):

REVENUE ACT OF 19 34

"Buying commissions are a part of the cost

of securities and are not deductible as ordinary
and necessary business expenses. Selling com-
missions are an offset against the sale price and
are not deductible as ordinary and necessary
business expenses, except in the case of a dealer

in securities."

An opinion is requested whether commissions
paid in connection with sales of securities are

deductible as ordinary and necessary business

expenses under section 23 (a) of the Revenue
Act of 1934, or whether they should be used as

an offset against the selling price of the securi-

ties in computing gain or loss.

The question as to the deductibility of such
commissions involves three classes of taxpay-
ers— (1) a dealer in securities, (2) a trader in

securities, and (3) a taxpayer who purchases
and sells securities occasionally but not in such
quantities or under such circumstances as to

constitute him either a dealer or a trader. (Cf.

G. C. M. 9656, C. B. X-2, 127, G. C. M. 9958,

C. B. X-2, 158, and article 22 (c)-5 of Regu-
lations 86 for the distinction betw^een a dealer

and a trader.)

Fundamentally, commissions paid in connec-
tion with both purchases and sales of securities,

being direct expenses of acquiring and disposing

of the property, are direct charges against the

profit, or increase the loss, arising from the

transaction. The expenses incurred in consum-
mating the purchase and sale necessarily affect

the amount of the profit or loss. The position

of the Treasury Department, which has been in

effect for many years, is exj)ressed by para-
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graph 108 of Regulations 33, revised, constru-

ing the Revenue Act of 1916, which provides
that:

^^Expense—Commissions paid.—Commissions
paid in purchasing and selling securities are a

part of the cost or selling price of the securities

and not otherwise deductible. They do not con-

stitute expense deductions in a return of in-

come. '

'

Article 293 of Regulations 45 reads in part

as follows:
"* * * Commissions paid in purchasing

securities are a part of the cost price of such
securities. Commissions paid in selling se-

curities are an offset against the selling

price. * * *"
The same language appears in article 293 of

Regulations 62, article 292 of Regulations 65,

article 292 of Regulations 69, and article 282 of
Regulations 74. Article 282 of Regulations 77
and article 24-2 of Regulations 86 read in part
as follows:

ii^ * * Commissions paid in purchasing
securities are a part of the cost price of such
securities. Conmiissions paid in selling secu-
rities, when such commissions are not an ordi-

nary and necessary business expense, are an off-

set against the selling price. * * *" [Italics

supplied.]

The language of all the Revenue Acts from
the Revenue Act of 1913 to and including the
Revenue Act of 1934 is substantially identical

in so far as the provisions affecting the present
issue are concerned. It is well settled that
where a statute has been construed for a long
period of time as having a certain meaning, a
reenactment of that statute without change in-

dicates legislative sanction of the construction
previously given it. * * ******

Since, fundamentally, commissions on both
purchases and sales are direct charges to the
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profit or loss arising from the particular sales

in connection with wliich they are paid, there

can be no justification for a departure from that

method of treatment except in those cases where
the detail of accounting on that basis is so bur-

densome as to make its use impracticable. No
such accounting difficulties exist in the case of

any of the three classes of taxpayers enumerated
above except the dealer. Both the occasional

seller and the trader are required to account in

their income tax returns for the profit or loss

on each individual sale. The right to inventory
securities is denied to the trader and to the oc-

casional seller. (See article 22 (c)-5, Regula-
tions 86.) In so accounting, no difficulty what-
ever is experienced in adding the purchase com-
mission to the cost of the security and deducting
the sale commission from the selling price

thereof. In the case of the dealer, no account-

ing difficulty is experienced in adding the pur-

chase commission to the cost and he is required

to do so in all cases instead of treating such
commissions as current expenses even where he
is permitted to inventory his securities. How-
ever, in the dealer's accounting there are diffi-

culties whicli make it impracticable for him to

match his selling commissions against each indi-

vidual sale. The dealer usually buys in large

quantities, his sales are numerous and in rela-

tively small amounts, his commissions are often

computed and paid on a volume of sales instead

of on individual transactions, and where he uses

inventories he necessarily departs widely from
the principle of accounting for the profit on
each individual purchase and sale. The Com-
missioner has recognized these difficulties and in

actual practice has permitted the dealer in se-

curities to treat his selling commissions as "or-

dinary and necessary business expenses," not

because they are technically such but because of

practical considerations. However, no formal
recognition was given this practice until the
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promulgation of Regulations 77, when, in article

282, there was inserted the qualifying phrase

"when such commissions are not an ordinary

and necessary business expense.
'

' This language

should not be construed as holding that selling

commissions are to a trader ''ordinary and nec-

essary expenses * * * in carrying on any
trade or business" within the meaning of section

23 (a) of the Revenue Act of 1934 and corre-

sponding provisions of prior Revenue Acts.

In reaching this conclusion there has not been
overlooked that part of article 23 (a)-l of

Regulations 86, which provides that

—

"Business expenses deductible from gross in-

come include the ordinary and necessary ex-

penditures directly connected with or pertaining

to the taxpayer's trade or business, except the

classes of items which are deductible under the

provisions of articles 23 (b)-l to 23 (q)-l
* * * Among the items included in business

expenses are management expenses, commis-
sions, * * *—

"

or similar articles of earlier regulations. Com-
missions are paid for many other services be-

side negotiating purchases and sales of securi-

ties. Furthermore, these regulations recognize
that the rule stated therein is subject to excep-
tion in the class of cases dealt with in this

memorandum. Article 23 (a)-l concludes with
this sentence : "As to items not deductible under
any provision of section 23, see section 24."

The earlier regulations contain similar excep-
tions.

It is concluded, therefore, that buying com-
missions are a part of the cost of securities and
are not deductible as ordinary and necessary
business expenses. Selling commissions are an
offset against the sale price and are not deducti-
ble as ordinary and necessary business expenses,
except in the case of a dealer in securities.
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No. 9687

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Commissioner of Internal Revenue,

Petitioner,

vs.

Adolph B. Spreckels,

Respondent.

BRIEF FOR RESPONDENT.

QUESTION.

The sole question presented by this petition for

review is whether a taxpayer engaged in the business

of purchasing and selling stocks, bonds and com-

modities for profit may deduct, as an expense of that

business, selling commissions paid to brokers.

SUMMARY OF ARGUMENT.

There is no dispute as to the facts, the Board hav-

ing found that respondent was engaged in the busi-

ness of purchasing and selling stocks, bonds and com-

modities for profit and that he had paid $2246.35 to

brokers as selling commissions on such transactions



during the calendar year 1935 which he was entitled

to deduct as a business expense. The evidence is not

before the Court.

Respondent claimed and the Board sustained the

claim, that such selling commissions are deductible as

a business expense imder Section 23 (a) of the Reve-
nue Act of 1934 and Articles 23 (a)-l and 24-2 of

Regulations 86. Petitioner argues such conmiissions

are allowable deductions only to dealers in stocks,

bonds and commodities and not to traders. On the

record it does not appear whether taxpayer was a
dealer or a trader, so that distinction is not properly

raised even if it were valid.

ARGUMENT.
1. SELLING COMMISSIONS ARE PROPERLY DEDUCTIBLE AS

A BUSINESS EXPENSE BY ONE ENGAGED IN THE BUSI-
NESS OF BUYING AND SELLING SECURITIES.

(a) Reg-Illations so provide.

The petitioner does not question the right to deduct
selling commissions on sales of securities when such
coimnissions are an ordinary and necessary business

expense.

Article 23 (a)-l. RegTdations 86, promulgated un-
der the Revenue Act of 1934. and quoted in the ap-
pendix to Petitioner's Brief, interpreting Section

23 (a) of that act providing for the deduction of ex-

penses in carrying on a trade or business, expressly

provides for the deduction of commissions.



*'Among the items included in business ex-

penses are management expenses, commissions,

labor, supplies, incidental repairs, operating ex-

penses of automobiles, etc."

The regulations have, almost from the first, imposed

a different rule as to commissions paid on the pur-

chase of securities, but, since the adoption of Regula-

tions 77 under the Revenue Act of 1932, have allowed

as a deduction, commissions paid on selling securities

when such selling commissions were an ordinary and

necessary expense of doing business.

Article 24-2, Regulations 86, reads, in part:

''Commissions paid in purchasing securities are

a part of the cost price of such securities. Com-
missions paid in selling securities, when such

commissions are not an ordinary and necessary

business expense, are an offset against the sell-

ing price."

The italicized portion of the quoted regulation first

appeared in Article 282, Regulations 77, but has con-

tinued through the successive revisions of the regula-

tions and is now contained in Section 19.24-2, Regu-

lations 103.

In view of the regulations it is clear that commis-

sions paid in respect of the acquisition and sale of

stock in trade are generally deductible, the only limi-

tation relating to commissions paid in connection with

the purchase of securities. The regulations expressly

exempting from that limitation commissions paid on

the mles of securities, it follows that they are de-



ductible as a business expense and the Board cor-

rectly so ruled in the present case.

(b) All authority supports deductibility of selling commissions

on securities as business expense.

The Board in the Appeal of Robert C. Winmill, 35

B. T. A. 804, the first case arising after the amend-

ment to the regulations under the 1932 act, held

neither purchasing nor selling commissions deductible

by a trader in securities. On taxpayer's petition for

review, the Circuit Court of Appeals for the Second

Circuit in Wmmill v. Commissio7ier, 93 Fed. (2d)

494, reversed the Board, holding both purchasing and

selling commissions deductible. The commissioner se-

cured a writ of certiorari to review the Court's ruling

on the deductihility of purchasing commissions only.

Hence the decision of the Supreme Court in Helver-

ing V. Winmill, 305 U. S. 79, 83 L. Ed. 52, 59 S. Ct.

45, reversing the Circuit Court of Appeals, is con-

fined to a consideration of purchasing commissions,

which as has been noted, are differently treated in the

Regulations.

While the Winmill case was pending, the Board

decided the Appeal of Harry H. Nenherger, 37 B. T.

A. 223 and, on the authority of the decision of the

Circuit Court of Appeals, allowed both buying and

selling commissions to a trader in securities. On the

Commissioner's petition to review^ Nenherger v. Com-

missioner, 104 Fed. (2d) 649, the Second Circuit re-

versed as to buying commissions but affirmed as to

selling commissions, adhering to its decision in the



Winmill case. The Neiiherger case was taken to the

Supreme Court by the taxpayer on another point

{Neuherger v. Commissioner, 85 L. Ed. Adv. Op., p.

16) but the Commissioner, for reasons best known to

himself, did not attempt to secure a review by that

Court of the question as to the deductibility of sell-

ing commissions.

Since the Neuherger decision, the Board has ruled

that sellmg commissions are deductible by one en-

gaged in the business of buying and selling securities

in the present case and in the Appeal of Alice dw Pont

Oritz, 42 B. T. A. 173 and the Appeal of Bernon S.

Prentice, decided December 6, 1940, and unreported.

It is submitted that both the regulations and the

decided cases support the Board's action in allow-

ing respondent a deduction for selling commissions as

a business expense.

2. DEDUCTIBILITY OF SELLING COMMISSIONS AS BUSINESS

EXPENSE CANNOT BE RESTRICTED TO DEALERS.

(a) Record does not show whether respondent dealer or trader,

so Board must be sustained if selling commissions deductible

by either.

Article 22 (c)-5. Regulations 86, defines a "dealer

in securities" as ''a merchant of securities * * * with

an established place of business, regularly engaged in

the purchase of securities and their resale to cus-

tomers ; that is, one who as a merchant buys securities

and sells them to customers with a view to the gains

and profits that may be derived therefrom. * * * Tax-



payers who buy and sell or hold securities for invest-

ment or speculation, irrespective of whether such

buying or selling constitutes the carrying on of a

trade or business * * * are not dealers in securities

within the meaning of this rule." The article is other-

wise devoted to providing for the use of inventories

by dealers in securities and in no wise suggests that

they are to make a different treatment of commis-

sions.

The Board found that ^'during the taxable years"

respondent ''maintained an office" and that he "was

engaged in the business of purchasing and selling

stocks, bonds and other commodities for profit." (R.

p. 21.) Under this finding respondent could have

been either a dealer or trader within the definition

just quoted from Article 22 (c)-5. Since error must

appear on the face of the record when the evidence

is not before the re^dewing Court, it is submitted that

if it is necessary to support the Board's decision that

respondent should have been a dealer in securities,

the Court must assume that he was.

(b) Neither statute nor regulations make any distinction between

a "dealer" or a "trader" so far as the allowance of selling

commissions are concerned.

The statute and the regulations affecting the ques-

tion before the Court, have been referred to and

quoted at length and so far as the allowance of sell-

ing commissions is concerned, do not make any dis-

tinction between the business of buying and selling

securities as a ''dealer" or as a "trader". The Circuit

Court of Appeals for the Second Circuit, in the Win-



mill case, saw no good reason for a discrimination.

No authority for the distinction can be found in the

Supreme Court's opinion in that case, in fact its

reasoning is destructive of the idea. The Court's at-

tention was called to the apparent inconsistency be-

tween Article 121 of Regulations 77 allowing '^com-

missions" as "business expenses" and Article 282 de-

claring that '' commissions paid in purchasing securi-

ties are a part of the cost price of such securities."

(cf. Articles 23 (a)-l, and 24-2, Reg. 86, supra.) The

Court said:

''Special provisions limit the application of

those of a board and general nature relating to

the same subject. The special designation of se-

curity purchase commissions as a 'part of the

cost of such securities' contained in Article 282

evinces the clear intent to withdraw that special

type of commission from the general classification

of Article 121."

(305 U. S. 83, 83 L. Ed. 55, 59 S. Ct. 45.)

It follows logically that the provision of Article

282 (Article 24-2, Reg. 86) excluding from the special

provision that selling commissions of securities "are

an offset against the selling price", instances where

such commissions are "an ordinary and necessary

business expense", requires the application of the gen-

eral rule in Article 121 (Article 23 (a)-l, Reg. 86)

allowing the deduction as a business expense of such

commissions.

The Supreme Court in its Winmill decision, quotes

from Helvermg v. Union Pacific Co., 293 U. S. 282,

286, 79 L. Ed. 363, 366, 55 S. Ct. 165 saying:
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**In recognition of this administrative regula-

tion, it has been said here that ' * * * commissions

[paid for marketing bonds] do not differ from
brokerage commissions paid upon the purchase or

sale of property. The regulations have consist-

ently treated such commissions, not as items of

current expense, but as additions to the cost of

property or deductions from the proceeds of sale,

in arriving at net capital profit or loss for pur-

poses of computing the tax.'
"

Had the Court been considering selling commissions

on securities, it would have been compelled to note

the change made in the Regulations under the 1932

Act, inserting in Article 282 the provision reading

''when such [selling] commissions are not an ordi-

nary and necessary business expense", and to have

concluded that as to such commissions when paid by

one in the business of buying and selling securities,

they were no longer to be treated as deductions from

sales, but as items of current expense.

The reenactment of the pertinent provisions of the

1932 Revenue Act in the Revenue Act of 1934 and

subsequent Revenue Acts, after the change in the

regulations relating to selling commissions on securi-

ties are, as the Supreme Court repeated in the Win-

mill decision, "deemed to have congressional approval

and have the effect of law". The petitioner cannot

escape the effect of his own regulation. He recognizes

that security selling commissions are a deductible

business expense, respondent was in the business of

buying and selling securities, therefore respondent is

entitled to the deduction accorded him by the Board.



(c) G. C. M. 15430 does not warrant reversal.

The only authority cited by petitioner in support

of his contention that selling commissions on securi-

ties are an ordinary and necessary business expense

only in the case of dealers is his own counsel's ipse

dixit in G. C. M. 15430, XIV-2 Cumulative Bulletin

59, quoted at length in the appendix to his brief. The

gist of the memorandum is that such conmiissions

are an ordinary and necessary expense only where

accounting difficulties exist and that such accounting

difficulties exist only in the case of dealers, viz.:

that it is '' impracticable for him to match his selling

commissions against each individual sale", that a

dealer "usually buys in large quantities, his sales

are numerous and in relatively small amounts, his

commissions are often computed and paid on a volume

of sales instead of on individual transactions and

where he uses inventories he necessarily departs

widely from the principle of accounting for the profit

on each individual purchase and sale". No authority

is cited for this remarkable proposition. There seems

to be no fundamental distinction, so far as commis-

sions are concerned, between dealers and traders.

Both buy to sell. The dealer apparently deals directly

with his customers, the trader only through a broker.

It is difficult to see where a dealer, within the strict

definition of article 22 (c)-5, would have any "selling

commissions", since if he sold through a broker he

would cease to be a dealer.

As has been pointed out, the general rule is that

commissions are a business expense. (Article 23 (a) -1.)

It was only because of the long standing special regu-
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lation to the contrary that purchasing commissions

on securities were disallowed by the Supreme Court

in Helvering v. Winmill, supra. It must follow that

since the regulations except from special treatment

selling commissions on securities, where they are a

business expense, the general rule must apply and

if a taxpayer qualifies either as one engaged in the

business of dealing or trading in securities, he is

entitled to the application of the general rule and

the selling commissions paid by him are deductible.

The decision of the Board should be affirmed.

Dated, San Francisco,

February 19, 1941.

Respectfully submitted,

Walter Slack,

Attorney for Respondent.
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In the District Court of the United States in and

for the Southern District of California, Cen-

tral Division.

No. 14505-Y

UNITED STATES OF AMERICA,
Complainant and Petitioner,

vs.

HUGH DAVID EDWARDS, individually and do-

ing business under the firm name and style of

the Edwards Fruit Company; and EDWARDS
FRUIT COMPANY, INC., a California cor-

poration.

Defendants.

INFORMATION CHARGING CRIMINAL CON-
TEMPT AND PETITION FOR ORDER TO
SHOW CAUSE.

To the District Court of the United States, South-

em District of California, Central Division:

United States of America, by William Fleet

Palmer, United States Attorney for the Southern

District of California, acting imder the direction

of Robert H. Jackson, Attorney General of the

United States, presents this Information and Peti-

tion for Order to Show Cause against Hugh David

Edwards, individually and doing business under the

firm name and style of the Edwards Fruit Company,

and Edwards Fruit Company, Inc., and their re-

spective successors, agents, and representatives, all
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of the said defendants being located in the Southern

District of California and within the jurisdiction

of this court.

Petitioner here informs the court

;

I.

On the 10th day of March, 1936, in the above

entitled court, a Bill of Complaint was filed wherein

the United States of America was party-plaintiff

and Hugh David Edwards, individually and doing

business under the firm name and style of the Ed-

wards Fruit Company, was party-defendant. Said

case is No. Eq. 866-Y in the records of the above

court. [2]

Thereafter, on the 11th day of March, 1936, the

Bill of Complaint in said action. No. Eq. 866-Y,

together with Subpoena thereinbefore duly and reg-

ularly issued therein by the clerk of the above enti-

tled court, together with the Temporary Restraining

Order, thereinbefore duly and regularly issued by

the above entitled court, restraining said defendant

Hugh David Edwards, individually and doing busi-

ness as the Edwards Fruit Company, from violat-

ing the provisions of the order of the Secretary of

Agriculture of the United States regulating the

handling of oranges and grapefruit grown in the

States of California and Arizona, until a hearing

upon the application for a writ of injunction pen-

dente lite, was duly served upon defendant Hugh
David Edwards by United States Marshal Robert

E. Clark, by his duly authorized deputy, by deliv-
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ering copies of said Bill of Complaint, Subpoena,

Temporary Restraining Order and Order to Show
Cause to Hugh David Edwards, personally, in the

Southern District of California. A true copy of

said Subpoena with writ of service thereon by said

Robert E. Clark, United States Marshal, by his

duly authorized deputy, is attached hereto, marked

Exhibit A, and made a part hereof.

On or about the 19th day of March, 1936, pur-

suant to an Order to Show Cause, duly and regu-

larly served, the motion of the plaintiff in the above

mentioned action. No. Eq. 866-Y, for an injunction

pendente lite came on for hearing before the Hon-

orable Leon R. Yankwich, United States District

Judge for the Southern District of California, at

which time said defendant Hugh David Edwards

appeared personally, by affidavit, and by counsel.

Thereafter and on the 4th day of April, 1936, the

judge of the above entitled court ordered the is-

suance of an Interlocutory Injunction, enjoining

defendant Hugh David Edwards, individually and

doing business as the Edwards Fruit Company, and

his respective officers, agents, attorneys, employees,

and assigns, and all other persons acting under him

or them or in their behalf, or claiming so to act,

from handling [3] or shipping oranges grown in

the State of California or the State of Arizona in

interstate commerce or shipping to any place in

Canada, in violation of, or contrary to, the terms

and provisions of the Order Regulating the Han-

dling of Oranges and Grapefruit Grown in the
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States of California and Arizona, which said order

was issued by the Secretary of Agriculture of the

United States on January 4, 1936, and the amend-

ment of said order issued June 5, 1936.

On the 24th day of September, 1936, said judge,

after having been fully advised and having consid-

ered all evidence, affidavits, stipulations, briefs, and

arguments, both oral and written, as to the merits

of said action, duly made an order in writing direct-

ing the issuance of a permanent mjunction enjoin-

ing the defendant Hugh David Edwards, individ-

ually and doing business under the firm name and

style of the Edwards Fruit Company, and his re-

spective officers, agents, attorneys, employees, and

assigns, and all other persons acting under him or

them or in their behalf, or claiming so to act, until

further order of the court, from handling or ship-

ping oranges grown in the State of California or

the State of Arizona in interstate commerce or ship-

ping to any place in Canada, in violation of, or

contrary to, the terms and provisions of the Order

Regulating the Handling of Oranges and Grapefruit

G-rown in the States of California and Arizona,

which said order was issued by the Secretary of

Agriculture of the United States on January 4,

1936, and the amendment of said order issued, June

5, 1936.

Thereafter the United States Marshal for the

Southern District of California, by and through his

duly authorized, constituted and acting deputy, per-

sonally served said Order and Writ of Permanent
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Injunction upon said defendant Hugh David Ed-

wards, within the district aforesaid on the 1st day

of October, 1936, by delivering to and leaving with

Hugh David Edwards, personally, a copy of said

writ. Copy of said Order for Permanent Injunc-

tion with return of service thereon by the United

States Marshal, duly certified by the clerk [4] of

said court as a true copy, is attached hereto, marked

Exhibit B, and made a part hereof.

On July 23, 1937, the United States Circuit Coui-t

of Appeals for the Ninth Circuit affirmed the Final

Decree of the said Judge of the United States Dis-

trict Court for the Southern District of California

in the ordering of the Final Decree and the issuing

of the Permanent Injunction. Subsequently, on the

11th day of December, 1937, Hugh David Edwards

caused to be filed in the office of the Secretary of

State of the State of California articles of incor-

poration of the Edwards Fruit Company, Inc.,

which corporation is the alter ego or assignee of

Hugh David Edwards, doing business xmder the

fictitious firm name of the Edwards Fruit Company.

On July 13, 1938, an Information was filed alleg-

ing that the said defendants on or about February

23, 1938, violated the injunction which had issued

out of the District Court for the Southern District

of California, Central Division, in Equity Proceed-

ing No. 866-Y, charging the defendants with crim-

inal contempt. On July 22, 1938, defendant Hugh

David Edwards entered a plea of guilty to said

charge and was fined $100.00.
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II.

The Secretary of Agriculture of the United

States, acting pursuant to, and in accordance with,

the provisions of the Order Regulating the Han-

dling of Oranges and Grapefruit Grown in the

States of California and Arizona, and upon the basis

of the recommendations of the California-Arizona

Orange and Grapefruit Agency and other available

information fixed weekly proration periods as fol-

lows:

(1) Beginning at 12:01, A. M., July 28, 1940,

and ending at 12:01, A. M., August 4, 1940;

(2) Begining at 12:01, A. M., August 4, 1940,

and ending at 12 :01, A. M., August 11, 1940

;

(3) Beginning at 12:01, A. M., August 11, 1940,

and ending at 12:01, A. M., August 18, 1940; and

(4) Beginning at 12 :01, A. M., August 18, 1940,

and ending at 12 :01, A. M., August 25, 1940.

The quantity of Valencia oranges for shipment in

interstate commerce and for shipment to Canada

from California and Arizona was fixed for each of

the said prorate periods. The said order also fixed

the prorate bases of shippers who, as required by

the terms of the Citrus Order, applied for allotments

and prorate bases for the purpose of making such

shipments, and fixed the quantity of Valencia

oranges to be shipped by each of such shippers. The

defendant Edwards Fruit Company, Inc., alter ego

or assignee of Hugh Da^dd Edwards, individually

and doing business under the firm name and style
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of the Edwards Fruit Company, during one or more

of the weekly prorate periods set forth above and

in the regular course of its business processed,

packed, sold, handled, and shipped oranges in de-

fiance of and wdlful violation of the applicable pro-

visions of the Citrus Order and regulations issued

thereunder. On April 25, 1940, the Edwards Fruit

Company, Inc., by H. Edwards, President, acting

by and with the consent and in behalf of Hugh
David Edwards, filed an application for an allot-

ment and a prorate base for Valencia oranges

grown in Prorate District No. 2 with the Growers

Advisory Committee of the California-Arizona

Orange Grapefruit Agency. Thereafter the Secre-

tary of Agriculture of the United States, acting

upon the recommendation of the California-Arizona

Orange Grapefruit Agency and upon other available

information, established a prorate base for the Ed-

wards Fruit Company, Inc., and fixed the allot-

ments for the said Edwards Fruit Company, Inc.

The said allotments permitted the said company to

ship Valencia oranges grown in Prorate District

No. 2 in interstate commerce and from the United

States to Canada during the weekly prorate periods

set forth.

III.

For the weekly prorate period beginning at 12 :01,

A. M., July 28, 1940, the Secretary of Agriculture

fixed an advance allotment for the Edwards Fruit

Company, Inc., acting in behalf of Hugh David

Edwards, [5] at 1,931 packed boxes of Valencia
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oranges grown in Prorate District No. 2, which

allotment, in accordance with provisions of the

order, was subsequently adjusted so that the largest

amount of oranges which defendants could lawfully

ship in interstate coimnerce or foreign commerce

with Canada was 1,989 packed boxes of Valencia

oranges grown in Prorate District No. 2.

During said w^eekly prorate period the Edwards

Fruit Company, Inc., acting with the consent and

in behalf of Hugh David Edwards, shipped 2,772

packed boxes of Valencia oranges grown in Prorate

District No. 2, from El Modena, Orange County,

California, to points in other States of the United

States, said shipments exceeding the allotment

granted to the said Edwards Fruit Company, Inc.

by 783 packed boxes. The said shipments, made un-

lawfully and with intent to violate conditions and

provisions of the order of the Secretary of Agri-

culture and with intent to violate the Permanent

Injunction of this court, were made as follows:

Date of Namber of Boxes Car or Truck

Shipment in Violation Destination Nnmber

8-2-40 321 Kansas City, Missouri PFE 33023

8-2-40 462 Cleveland, Ohio PFE 19978

IV.

For the weekly prorate period beginning at 12 :01,

A. M., August 4, 1940, the Secretary of Agriculture

fixed the allotment for the Edwards Fruit Company,

Inc., acting in behalf of Hugh David Edwards, at

1,893 packed boxes of Valencia oranges, which al-

lotment permitted said corporation to ship 1,893
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packed boxes of Valencia oranges grown in Prorate

District No. 2 in interstate commerce or from the

United States to Canada. In accordance with ap-

plicable provisions of the order said allotment was

subsequently adjusted to 1,431 packed boxes of

Valencia oranges. During the said weekly prorate

period the Edwards Fruit Company, Inc., acting

with the consent and in behalf of Hugh David Ed-

wards, shipped 2,310 packed boxes of Valencia

oranges [6] grown in Prorate District No. 2, from

El Modena, Orange County, California. Said ship-

ments exceeded the allotment granted to the Ed-

wards Fruit Company, Inc., by 879 packed boxes

of Valencia oranges. The shipping of the excess

of 879 packed boxes, which was unlawful and with

intent to violate the conditions and provisions of

the order of the Secretary of Agriculture and with

intent to ^dolate the Permanent Injunction of this

court, was accomplished as follows

:

Date of Number of Boxes Car or Track

Shipment in Violation Destination Number

8-9-40 417 Minneapolis, Minnesota PFE 38054

8-9-40 462 Springfield, Massachusetts PFE 15559

V.

For the weekly prorate period beginning at 12 :01,

A. M., August 11, 1940, the Secretary of Agriculture

'fixed the allotment for the Edwards Fruit Com-

pany, Inc., acting in behalf of Hugh David Ed-

wards, at 1,518 packed boxes of Valencia oranges,

which allotment permitted said corporation to ship

1,518 packed boxes of Valencia oranges grown in
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Prorate District No. 2 in interstate commerce or

from the United States to Canada. In accordance

with applicable provisions of the order the said

allotment was subsequently adjusted to 1,639 packed

boxes of Valencia oranges, including an overship-

ment privilege of 462 packed boxes. During said

weekly prorate period the Edwards Fruit Company,

Inc., acting with the consent and in behalf of Hugh
David Edwards, shipped 3,696 packed boxes of

Valencia oranges grown in Prorate District No. 2,

from El Modena, Orange County, California, to

points in other States of the United States. Said

shipments exceeded the allotment granted to the

Edwards Fruit Company, Inc. by 2,057 packed

boxes. The shipping of the excess of 2,057 packed

boxes, done unlawfully and with intent to violate

the conditions and provisions of the order of the

Secretary of Agriculture and with intent to violate

the Permanent Injunction of this court, was ac-

complished as follows: [7]

Date of Number of Bo^es Car or Truck

Shipment in Violation Destination Number

8-16-40 209 Boston, Massachusetts PFE 14951

8-16-40 462 Albany, New York PFE 26690

8-17-40 462 Boston, Massachusetts Pl^'E 90040

8-17-40 462 Minneapolis, Minnesota PFE 15300

8-17-40 462 Boston, Massachusetts PFE 16821

VI.

For weekly prorate period beginning at 12. :01,

A. M., August 18, 1940, the Secretary of Agri-

culture fixed the allotment for the Edwards Fruit

Company, Inc., acting in behalf of Hugh David
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Edwards, at 1,384 packed boxes of Valencia oranges,

which allotment permitted said corporation to ship

1,384 packed boxes of Valencia oranges grown in

Prorate District No. 2 in interstate commerce or

from the United States to Canada. In accordance

with applicable provisions of the order, the said

allotment of 1,384 was subsequently adjusted to 922

packed boxes of Valencia oranges. During the said

weekly prorate period the Edwards Fruit Company,

Inc., acting with the consent and in behalf of Hugh
David Edwards, shipped 924 packed boxes of Valen-

cia oranges grown in Prorate District No. 2, from

Highgrove, Riverside County, California, and 7,652

packed boxes of Valencia oranges grown in Prorate

District No. 2, from El Modena, Orange Coimty,

California, to points in other States of the United

States. Said shipments exceeded the allotment

granted to Edwards Fruit Company, Inc., and its

permitted shipments by 7,654 packed boxes. The

shipping of the excess of 7,654 packed boxes, done

unlawfully and with intent to violate the conditions

and provisions of the order of the Secretary of

Agriculture and the Permanent Injunction of this

court, was accomplished as follows: [8]
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Date of Number of Boxes

Shipment in Violation Destination

Car or Truck

Number

8-20-40 262

8-20-40 462

8-20-40 462

8-21-40 462

8-21-40 462

8-22-40 462

8-22-40 462

8-23-40 462

8-23-40 462

8-23-40 462

8-22-40 462

8-22-40 462

8-22-40 462

8-24-40 462

8-24-40 462

8-24-40 462

8-24-40 462

Sioiix City, Iowa PFE 14202

Salem, Massachusetts PFE 34539

Wichita, Kansas PFE 44531

Denver, Colorado PFE 14743

Denver, Colorado PFE 30550

Boston, Massachusetts SFRD 18780

Boston, Massachusetts SFRD 19014

Kansas City, Missouri PFE 15834

Kansas City, Missouri PFE 42935

Oklahoma City, Oklahoma PFE 70231

Denver, Colorado PFE 97154

Denver, Colorado PFE 100

Denver, Colorado PFE 70073

Oklahoma City, Oklahoma PFE 94322

Denver, Colorado PFE 52505

Oklahoma City, Oklahoma PFE 97332

Oklahoma City, Oklahoma PFE 96326

Wlierefore, your complainant and petitioner

charges that the defendants named herein, sever-

ally and jointly, have violated the provisions of the

Permanent Injunction entered by this court on Se])-

tember 24, 1936, in case No. Eq. 866-Y, in the man-

ner described herein, and prays that an order be

issued by this court based upon this petition, direct-

ing the defendants and each of them to appear

before this court at the time to be fixed in said

order to show cause why they should not be pmi-

ished for contempt of this court, and further prays

that upon the hearing of the charges contained

herein the defendants be found guilty of contempt

and that such imprisonment or fine or both be nn-

posed upon the defendants as may be deemed proper.

WM. FLEET PALMER
United States Attorney. [9]
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8tate of California,

County of Los Angeles—ss.

William H. Powell, being first duly sworn, de-

poses and says:

That he is Senior Attorney in the office of the

Solicitor, United States Department of Agricul-

ture; that in the course of his official duties he has

caused an investigation to be made of the shipping

activities of Edwards Fruit Company, Inc., and of

Hugh David Edwards, President of said corpora-

tion, both of whom, during all the times mentioned

in the attached Information, were doing business in

Highgrove, Riverside County, California, and El

Modena, Orange County, California, within the jur-

isdiction of this court, and that said investigation

was made with respect to such of said activities

which occurred during the weekly prorate periods

beginning July 28, 1940, August 4, 1940, August

18, 1940, and August 25, 1940; that from the facts

obtained in official reports received by him from

investigators in the United States Department of

Agriculture he has prepared the foregoing Infor-

mation and Petition and all counts contained

therein; that the facts contained in the foregoing

Information and Petition are true of his own knowl-

edge except as to those matters obtained from of-

ficial reports, and as to them he believes them to be

true.

WILLIAM H. POWELL
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Subscribed and Sworn to before me this 5tli day

of September, 1940.

R. S. ZIMMERMAN,

Clerk, United States District Court, Southern Dis-

trict of California.

By P. D. HOOSER
Deputy

[Endorsed]: Filed Sep. 5, 1940. [10]

[Title of District Court and Cause.]

ORDER TO SHOW CAUSE

Upon motion of the United States of America,

complainant, and good cause bemg shown by In-

formation and Petition filed by Wm. Fleet Palmer,

United States Attorney for the Southern District

of California, and James L. Crawford, John Mar-

vin Dean, and William F. Hall, Assistant United

States Attorneys, it is ordered that defendants Hugh

David Edwards, individually and doing busmess

under the firm name and style of the Edwards Fruit

Company and Edwards Fruit Company, Inc., and

each of them, appear before this court in person,

in the court room of the Honorable Leon R. Yank-

wich United States District Judge, on the second

floor of the United States Post Office and Court

House Building, Spring and Temple Streets, City

of Los Angeles, County of Los Angeles, Califorma,

on the 1st day of October, 1940, at 10:00 o'clock

A M., to show cause, if any there be, why they and
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each of them should not be adjudged to be in eon-

tempt of the former order of this court for having

violated the provisions of the permanent injunc-

tion heretofore ordered and issued by this court on

the twenty-fourth day of September, 1936, in Equity

Case No. 866-Y, entitled ''United States of Amer-

ica V. Hugh David Edwards, individually and do-

ing business [11] as Edwards Fruit Company,"

then pending in this court, and be attached and

punished for the same; and that citation issue re-

quiring them to appear and show cause at the time

and place and in the manner aforesaid; and that a

copy of this order and of the Information and

Petition filed herein be served upon each of the

defendants on or before September 28, 1940.

Dated : This 24th day of September, 1940.

LEON E. YANKWICH
United States District Judge.

[Endorsed] : Filed Oct. 7, 1940. [12]

At a stated term, to wit: The September Term,

A. D. 1940 of the District Court of the United

States of America, within and for the Central Di-

vision of the Southern District of California, held

at the Court Room thereof, in the City of Los

Angeles on Monday the 4th day of November in

the year of our Lord one thousand nine hundred

and forty.

Present

:

The Honorable: Leon R. Yankwich, District

Judge.
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[Title of Cause.]

This cause coming before the Court for hearing

on Orders to Show Cause of September 16, 1940,

and September 24, 1940, directed to defendants

Hugh David Edwards, etc., and Edwards Fruit

Company, Inc., a California corporation, to show

cause why they should not be adjudged in contempt

and punished; Wm. F. Hall, Assistant U. S. At-

torney, appearing as counsel for the Government;

Gr. V. Weikert, Esq., appearing as counsel for the

defendants

:

Attorney Weikert waives reading of the charge

and the defendant pleads not guilty. It is ordered

that the cause be, and it hereby is, set for jury

trial for November 20, 1940. [13]

At a stated term, to wit: The September Term,

A. D. 1940, of the District Court of the United

States of America, within and for the Central Di-

vision of the Southern District of California, held

at the Court Room thereof, in the City of Los

Angeles on Wednesday the 20th day of November

in the year of our Lord one thousand nine hundred

and forty.

Present

:

The Honorable: Leon R. Yankwich, District

Judge.



18 Hugh David Edtvards vs.

[Title of Cause.]

This cause coming before the Court for hearing

on orders to show cause of September 16, 1940, and

September 24, 1940, directed to Hugh David Ed-

wards, individually, and doing business under the

firm name and style of the Edwards Fruit Company
and Edwards Fruit Company, Inc., and each of

them to show cause why they should not be ad-

judged in contempt and punished; Wm. F. Hall,

Assistant U. S. Attorney, appearing as counsel for

the Government; G. V. Weikert, Esq., appearing

as counsel for the defendant Hugh David Edwards,

who is present; and W. A. Weigel, Court Reporter,

being present and reporting the testimony and the

proceedings

:

*******
The Court analyses the evidence and finds Ed-

wards Fruit Co., Inc., not guilty and finds defend-

ant Hugh David Edwards guilty as charged in the

Information.

It is ordered that the cause be, and it hereby is,

continued to November 25, 1940, at 10 o'clock

A. M. for sentence. The defendant is allowed to

remain at liberty on his own recognizance. [14]
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District Court of the United States, Southern

District of California, Central Division

No. 14505-Y

Criminal Information in counts for vio-

lation of U. S. C, Title 28, Sees. 386.

UNITED STATES

vs.

HUGH DAVID EDWARDS

JUDGMENT AND COMMITMENT
On this 25th day of November, 1940, came the

United States Attorney, and the defendant Hugh
David Edwards appearing in proper person, and

with counsel and.

The defendant having been convicted on trial by

the court of the offense charged in the information

in the above-entitled cause, to wit: Contempt, by

reason of having violated the terms of the perma-

nent injunction issued in case Eq 866 Y. entitled

United States of America v. Hugh David Edwards,

individually and doing business as Edwards Fruit

Company, and the defendant having been now asked

whether he has anything to say why judgment

should not be pronounced against him, and no suf-

ficient cause to the contrary being shown or appear-

ing to the Court, It Is by the Court

Ordered and Adjudged that the defendant, hav-

ing been found guilty of said offenses, is hereby

committed to the custody of the Attorney General
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for imprisonment in an institution of the jail type

to be designated by the Attorney General or his

authorized representative for the period of sixty

days and to pay to the United States of America

a fine in the sum of five hundred dollars, ($500)

and to stand committed to said jail till said fine is

paid or he is discharged therefrom by due process

of law.

It Is Further Ordered that a stay of five days be

allowed the defendant herein.

It Is Further Ordered that the Clerk deliver a

certified copy of this judgment and commitment to

the United States Marshal or other qualified officer

and that the same shall serve as the commitment

herein.

(Signed) LEON R. YANKWICH
Judge.

Filed this 25 day of November 1940.

(Signed) R. S. ZIMMERMAN
Clerk.

(By) LOUIS J. SOMERS
Deputy Clerk. [15]

[Title of District Court and Cause.]

NOTICE OF APPEAL TO CIRCUIT
COURT OF APPEALS

Name and address of appellant: Hugh David

Edwards, 529 East I Street, Colton, California.

Name and address of appellant's attorney: G.

V. Weikert, 818 Oviatt Building, Los Angeles,

California.
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Offense : Contempt of Court.

Date of Judgment: November 25, 1940.

Brief description of judgment or sentence
:
Judg-

ment of conviction as to appellant, who was sen-

tenced to imprisonment for 60 days, and was fined

$500.00.

Appellant lias been and is now at liberty on his

ow^n recognizance.

I, the above-named Appellant, hereby appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit from the judgment above-mentioned,

on the grounds set forth below.

Pursuant to Rule Y, I hereby serve notice that

I do not elect to enter upon the service of the sen-

tence pending appeal.

Dated: November 28, 1940.

HUGH DAVID EDWARDS
Appellant.

G. V. WEIKERT
Attorney for Appellant. [16]

Grounds of Appeal:

1. There was no evidence to support a finding

of guilt on the part of this defendant and appel-

lant, and the Court should have dismissed the mat-

ter at the close of the Government's case.

2. There was no substantial evidence to support

a finding of guilt on the part of this defendant and

appellant, and the Court should have dismissed the

matter as to this defendant and appeUant or found

him not guilty, at the close of the entire case.
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3. Errors of law were committed by the Court

during the trial of the case, which were prejudicial

to the rights of this defendant and appellant, and

to which exceptions were duly taken.

Received Copy of the Within Notice of Appeal

this 28 day of Nov. 1940.

WILLIAM F. HALL
Asst U S Atty

Attorney for Plaintiff

[Endorsed] : Filed Nov. 28, 1940. [17]

[Title of District Court and Cause.]

ORDER EXTENDING TIME FOR FILING
BILL OF EXCEPTIONS AND ASSIGN-
MENT OF ERRORS.

It appearing to the Court that the time for pre-

paring, settling and filing the Bill of Exceptions,

and preparing and filing the Assignment of Errors,

in the appeal taken herein by the appellant, Hugh
David Edwards, to the Circuit Court of Appeals

for the Ninth Circuit, will expire December 28,

1940, and that more time is required by said appel-

lant for said purposes

;

Now Therefore, It Is Ordered that the time for

preparing, settling and filing the Bill of Exceptions

and preparing and filing the Assignment of Errors

in the above entitled matter be and it is hereby ex-

tended to and including February 1, 1941.
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Dated : December 23, 1940.

PAUL J. McCORMICK
United States District Judge.

STIPULATION

It Is Hereby Stipulated that the foregoing Order

may be made.

Dated : December 23, 1940.

WM. FLEET PALMER,
U. S. Attorney.

By WILLIAM P. HALL,
Assistant U. S. Attorney

G. V. WEIKERT,
Attorney for Appellant.

[Endorsed] : Filed Dec. 23, 1940. [18]

At a Stated Term, to wit: The October Term

1940, of the United States Circuit Court of Appeals

for the Ninth Circuit, held in the Court Room
thereof, in the City and County of San Francisco,

in the State of California, on Monday the third day

of February in the year of our Lord one thousand

nine hundred and forty-one.

Present

:

Honorable Curtis D. Wilbur, Senior Circuit

Judge, Presiding,

Honorable Francis A. Garrecht, Circuit Judge,

Honorable Clifton Mathews, Circuit Judge.
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No. 9690

HUGH DAVID EDWAEDS,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

ORDER EXTENDING TIME TO FILE AS-

SIGNMENTS OF ERROR AND TO FILE
AND SETTLE BILL OF EXCEPTIONS

Upon application of Mr. G. V. Weikert, counsel

for appellant, and good cause therefor appearing,

it is ordered that the time within which the assign-

ments of error and bill of exceptions herein may be

filed and settled be, and hereby is extended to and

including February 8, 1941.

A true cojjy.

Attest: Feb. 3, 1941.

[Seal] PAUL P. O'BRIEN,
Clerk.

[Endorsed]: Filed Feb. 3, 1941. Paul P. O'Brien,

Clerk.

[Endorsed]: Filed Feb. 5, 1941. R. S. Zimmer-

man, Clerk. By Edmund L. Smith, Deputy Clerk.

[19]

[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS

Now comes the defendant, Hugh David Edwards,

by his attorney, and says that in the proceeding



United States of America 25

herein and in the orders and judgments entered

there are manifest errors, to-wit

:

Assignment of Error No. 1.

The Court erred in denying the motion made on

behalf of the defendant, Hugh David Edwards, to

dismiss the information and the petition for order

to show cause at the end of the Government's case

on the ground that the evidence was insufficient as

a matter of law to sustain the information and pe-

tition for order to show cause.

Assignment of Error No. 2.

The Court erred in finding the defendant, Hugh
David Edwards, guilty of contempt as charged in

the information and petition for order to show cause

at the end of the whole case, the evidence being in-

sufficient as a matter of law to sustain such con-

viction.

Assignment of Error No. 3.

The Court erred in overruling the objection on

behalf of the defendant, Hugh David Edwards, to

the receipt of Government's Exhibit No. 4 in evi-

dence, said exhibit consisting of the informa- [20]

tion in case No. 13589-Y, in the above entitled Court,

which was a criminal contempt proceeding, entitled

United States of America vs. Hugh David Edwards,

et al., said information charging said defendant

Hugh David Edwards with contempt by reason of

an alleged violation of the same injunction on which,

the present proceeding is based, and to which said

information said defendant Hugh David Edwards

had entered a plea of guilty. The said objection
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was made on the grounds that said exhibit was in-

competent, irrelevant, and immaterial, and that it

did not tend to prove or disprove any of the issues

in the present case. The objection was overruled

on the ground that the said exhibit has a bearing

on the knowledge of the contents of the order, and

an exception was taken.

Assignment of Error No. 4.

The Court erred in overruling the objection on

behalf of the defendant, Hugh David Edwards, to

the receipt of Government's Exhibit No. 5 in evi-

dence, said exhibit consisting of the judgment and

commitment of the Court in said case No. 13585-Y,

entitled United States of America vs. Hugh David

Edwards, et al., finding said defendant Hugh David

Edwards guilty of contempt in said case. The said

objection was made on the grounds that said exhibit

was incompetent, irrelevant, and immaterial and

that it did not tend to prove or disprove any of the

issues in the present case. The objection was over-

ruled, and an exception was taken.

Assignment of Error No. 5

The Court erred in overruling the objection on be-

half of the defendant, Hugh David Edwards, to the

receipt of Government's Exhibit No. 6 in evidence,

said exhibit consisting of shipping orders from the

files of the Southern Pacific Railroad Company pro-

duced by the witness George M. Myers, an employee

of said company, purporting to show the actual

shipments made by Edwards Fruit Company, Inc.,

during the weeks in question. The said objection
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was made on the grounds that said shipping orders

[21] pertained to the shipments of Edwards Fruit

Company, Inc., as shown on the face of the docu-

ments, and that they would be incompetent, irrele-

vant, and immaterial to prove any issue before the

Court as to the defendant Hugh David Edwards,

and on the further grounds that no proper foun-

dation had been laid for their introduction, the

connection, if any, between defendant Hugh David

Edwards, and Edwards Fruit Company, Inc., which

would prove that any over-shipment on the pai't

of that corporation constituted a violation of the

injunction which was issued only against Hugh
David Edwards, not having been shown, and that

any such connection should first be establislied. I'he

Court, in overruling the objection, stated that ul-

timately he agreed that the Government would have

to show that relationship, but that they do not have

to establish the relationship before offering any evi-

dence, and that if that is all they show, a motion to

dismiss the contempt may be made at the end of

Government's case. An exception was taken.

Assignment of Error No. 6.

The Court erred in overruling the objection on be-

half of the defendant, Hugh David Edwards, to the

receipt of Government's Exhibit No. 7 in evidence,

said exhibit consisting of a file of diversion orders

of Pacific Fruit Express Company, pi'oduced by

the witness Charles H. Sherman, an employee of

said company, purporting to cover shipments made

bv Edwards Fruit Company, Inc. The said objec-
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tion was made on the grounds that said file of

papers was incompetent, irrelevant, and immaterial,

that the papers in said file were not the best evi-

dence, that they are hearsay, and not binding on

the defendant Hugh David Edwards, and that no

foundation had been laid for their introduction;

that they are for the most part notations bearing

the handwriting of various persons, some of them
in code, many of them marked "copy", very few

of them purporting to bear even the name of Ed-

wards Fruit Company, Inc., and none of them bear-

ing the signature of Hugh David Edwards. 'J'he

Court [22] ruled on said objection as follows:

*'They may be received and I will see tlie relation-

ship later on. There are a lot of things about this

shipping business that I don't undersiand yet. They

may be received as one exhibit, and co])ies may be

used instead of the originals." An exception was

taken.

Assignment of Error No. 7.

The Court erred in overruling the objection on

behalf of the defendant, Hugh David Edwards, to

the receipt of Government's Exhibit No. 8 in evi-

dence, said exhibit consisting of shipping orders

from the files of the Santa Fe Railroad Company

produced by the witness Harold Stephens, an em-

ployee of said company, purporting to show ship-

ments made by Edwards Fruit Company, Inc. The

said objection was made on the grounds that said

shipping orders were incompetent, irrelevant, and

immaterial, not tending to prove any issues before

the Court, and on the further ground that no proper
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foundation had been laid for their introduction. The
objection was overiniled, and an exception was

taken.

Assignment of Error No. 8.

The Court erred in overruling the objection on

behalf of the defendant, Hugh David Edwards, to

the receipt of Government's Exhibit No. 9 in evi-

dence, said exhibit consisting of the application for

allotments and a prorate base of the Edwards Fruit

Company, Inc., by H. Edwards, President, showing

that it was filed April 26, 1940 with the Growers

Advisory Committee. The said objection was made

on the grounds that said exhibit was incompetent,

irrelevant, and immaterial, and that it did not tend

to prove any issue involving the defendant Hugh
David Edwards, and on the further ground that

no foundation has been laid for its admission in

evidence unless and until it is shown that there is

some connection between the acts of the corpora-

tion and the acts of the individual other than as an

officer of the corporation. The objection was over-

ruled, and an exception was taken. [23]

Assignment of Error No. 9.

The Court erred in overruling the objection on

behalf of the defendant, Hugh David Edwards, to

the receipt of Government's Exhibit No. 10 in evi-

dence, said exhibit consisting of four authenticated

orders of the Secretary of Agriculture, numbered

211, 212, 213, and 214, covering weekly proration

periods commencing July 28th and ending August

3rd, commencing August 4th and ending August
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10th, commencing August 11th and ending August

17th, and commencing August 18th and ending

August 24th, being the four proration periods in

question in the information ; and also containing the

number of carloads of oranges shippable from pro-

rate district 2 during each of said weeks, and the

prorate basis fixed for the Edwards Fruit Company,

Inc., by the Secretary of Agriculture for the plants

at Highgrove and at Orange, and directing that the

allotment to the Edwards Fruit Company, Inc., and

all other shippers, is to be the product of the pro-

rate base and the total number of shippable cars.

The said objection was made on the grounds that

the said exhibit was incompetent, irrelevant, and

immaterial. The objection was overruled, and an

exception was taken.

Assignment of Error No. 10.

The Court erred in overruling the objection on

behalf of the defendant, Hugh David Edwards, to

the receipt of Government's Exhibit No. 11 in evi-

dence, said exhibit consisting of a shipper's per-

formance record of the Edwards Fruit Company,

Inc., covering the past Valencia orange season, in-

cluding the four proration weeks in question, made

by the Growers Advisory Committee, and showing

the original allotment issued to the Edwards Fruit

Company, Inc., the report of that company's weekly

shipments, its over or under shipments, loans or pay-

backs. The objection was made on the grounds

that said exhibit was incompetent, irrelevant and
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immaterial, and that no foundation had been laid,

in view of the fact [24] that it is applicable only to

the Edwards Fruit Company, Inc., and not to de-

fendant Hugh David Edwards. The objection was
overruled, and an exception was taken.

Assignment of Error No. 11.

The Court erred in overruling the objection on

behalf of the defendant, Hugh David Edwards, to

the receipt of Government's Exhibit No. 12 in evi-

dence, said exhibit consisting of a summary pre-

pared by the witness Fred C. Morgan, office man-

ager and chief prorate clerk of the Growers Ad-

visory Committee of the California-Arizona Orange

Grapefruit Agency, purporting to show the total

permissible weekly shipments of the Edwards Fruit

Company, Inc., based on his computation from the

Secretary's orders and the shipper's performance

record, which had already been received in evidence

over objection and exception of counsel for defend-

ant Hugh David Edwards, and purporting to show

said witness' computation of the total number of

boxes of oranges shipped during each of the four

weeks in question by the Edwards Fruit Company,

Inc., and purporting to contain the said witness'

computation of violations on the part of the Ed-

wards Fruit Company, Inc. The said objection

was made on the same grounds stated in the objec-

tions previously made to the introduction of the

original records purportedly summarized, namely,

that the said exhibit was incompetent, irrelevant,

and immaterial, and that there was no proper foun-
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dation for its admission in evidence. The objec-

tion was overruled, and an exception was taken.

Assignment of Error No. 12.

The Court erred in overruling the objection on

behalf of the defendant, Hugh David Edwards, to

the receipt of Grovemment's Exhibit No. 13 in evi-

dence, said exhibit consisting of shipping reports

made by the Edwards Fruit Company, Inc. to the

Growers Advisory Committee, for the week com-

mencing July 28th, and for the week commencing

August 4th. The said objection was made on the

grounds that the said exhibit was incompetent, ir-

relevant, and immaterial, [25] and that no proper

foundation had been laid for its introduction in evi-

dence. The objection was overruled, and an excep-

tion was taken.

Assignment of Error No. 13.

The Court erred in overruling the objection on be-

half of the defendant, Hugh David Edwards, to the

receipt of Government's Exhibit No. 15 in evidence,

said exhibit consisting of a list made with pencil by

the witness Efert B. McCormick, district represen-

tative of the Growers Advisory Committee for the

Redlands district, some time in the early part of the

navel season of 1937, in the packing plant at High-

grove, purporting to show growers' contracts. The

said objection was made on the grounds that the

said exhibit was irrelevant, and immaterial, and not

the best evidence, and that no foundation had been

laid for its mtroduction. The objection was over-

ruled, and an exception was taken.
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And by reason of said errors and other manifest

errors appearing in the record herein, the defend-

ant, Hugh David Edwards, prays that the judgment

of conviction be set aside and that the information

and petition for order to show cause herein be dis-

missed.

Dated: January 29, 1941.

G. Y. WEIKERT,
Attorney for Defendant

Hugh David Edwards.

To:

Wm. Fleet Palmer, Esquire,

United States Attorney.

Clerk of the United States District Court,

Southern District of California, Central

Division,

Received copy of the within Assignment of

Errors this 4 day of Feb., 1941.

WM. F. HALL,
Asst. U. S. Atty.,

Attorney for United States.

[Endorsed] : Filed Feb. 7, 1941. [26]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, R. S. Zimmerman, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages,

numbered 1 to 27, inclusive, contain full, true and
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correct copies of the Information and Petition for

Order to Show Cause; Order to Show Cause; Plea;

Decision of the Court ; Judgment ; Notice of Appeal

;

Two Orders Extending Time for Filing Bill of Ex-

ceptions and Assignment of Errors; Assignment of

Errors; Designation of Record on Appeal; which,

together with the original Bill of Exceptions and

the original Exhibits, transmitted herewith, con-

stitute the record on appeal to the United States

Circuit Court of Appeals for the Ninth Circuit.

I do further certify that the Clerk's fee for com-

paring, correcting and certifying the foregoing rec-

ord amounts to $6.55, which has been paid to me by

the Appellant.

Witness my hand and the seal of said District

Court, this 17th day of March, A. D. 1941.

(Seal) R. S. ZIMMERMAN,
Clerk,

By EDMUND L. SMITH,
Deputy Clerk. [28]
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[Title of District Court and Cause.]

BILL OF EXCEPTIONS
Be it remembered that the above entitled criminal

cause came on before this Court for trial of the

issues and for the determination of the various

questions presented to the Court, by pleas and mo-

tions, and the following- proceedings were had, to-

wit:

Before

:

Honorable Leon R. Yankwich, Judge,

(Without a Jury)

Wednesday, November 20, 1940.

Case

Appearances

:

Wm. Fleet Palmer, Esquire,

Acting United States Attorney,

For the United States of America,

By Walter M. Campbell, Esquire,

Assistant United States Attorney, and

William F. Hall, Esquire,

Assistant United States Attorney.

G. V. Weikert, Esquire, and

Heniy Wenzlaff, Esquire,

Attorneys for Defendants. [29]

Mr. Hall opened on behalf of the Government, by

stating that at the outset and before stating the

facts as they appear from the information charging

criminal contempt, he would like to ask if the books

requested in a subpoena duces tecum issued to the

Edwards Fruit Company, Inc., a California corpo-

ration, have been produced in Court in response to
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that subpoena. Mr. Weikert replied that Mr. Ed-

wards, upon whom the subpoena was served, states

that he is no longer connected with the Edwards
Fruit Company, Inc., and has not been for some

time; that he is working for another company, and

has no control over the books, nor custody of them.

Mr. Hall then stated that the decree upon which

the injunction issued by this Court was rendered

was against Hugh David Edwards, individually and

doing business under the firm name and style of the

Edwards Fruit Company, the decree having been

rendered in 1936; that on December 11th, 1937^ a

corporation known as the Edwards Fruit Company,

Inc., was formed under the laws of the State of

California, and it has been alleged in the informa-

tion, (1), that the corporation was the alter ego of

the individual Edwards, (2), that the corporation

was the assignee of the individual Edwards, doing

business under the firm name and style of Edwards,

and (3), that the shipments which are charged to

be in excess were done by the corporation by and

on behalf of and with the consent of the Edwards

Fruit Company. [30]'

Mr. Weikert then moved the association of Mr.

Henry Wenzlaff , of San Bernardino, as counsel for

the defense, and the motion was granted.

Mr. Hall then offered as the government's first

exhibit the final decree rendered by this Court on

September 24, 1936, and the same was received as

Government's Exhibit No. 1.

Mr. Hall then offered in evidence the writ of in-

junction on the final decree issued in the case of
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United States vs. Hugh David Edwards, et al., No.

Equity 866-Y, and the same was received in evi-

dence as Government's Exhibit No. 2.

Mr. Hall then offered in evidence the return of

service of the writ of injunction and final decree,

and the same was received ^.s Government's Exhibit

No. 3. [34]

Mr. Hall then offered in evidence the information,

and the judgment and commitment, in case No.

13585-Y, an action entitled U. S. vs. Hugh David

Edwards, et al. Mr. Weikert objected, on the

grounds that they are incompetent, irrelevant, and

immaterial, and do not tend to prove or disprove

any of the issues in the matter before the Court.

The objection was overruled, and the information

in case No. 13585-Y was received in evidence as

Government's Exhibit No. 4, and the judgment and

commitment in said case as Government's Exliibit

No. 5. (Exception noted.)

GEORGE M. MYERS

was then called as the first witness on behalf of

the government, and having been first duly sworn,

was examined and testified as follows

:

Direct Examination

My name is George M. Myers. I am an employee

of the Southern Pacific Railroad Company. I have

produced those shipping orders requested in a sub-

poena duces tecum served on the Southern Pacific
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(Testimony of George M. Myers.)

Railroad Company. They are permanent records of

the Southern Pacific Railroad Company kept in the

regular course of the railroad company's business.

Mr. Hall then offered the orders in evidence as

the government's next exhibit, for the stated pur-

pose of showing the actual shipment by the Edwards

Fruit Company, Inc. during the weeks in question

by producing the records which are involved in those

shipments. Mr. Weikert objected on the grounds

that they pertain to the shipments of the Edwards

Fruit Company, Inc., as shown on the face of the

documents, and that therefore they would be incom-

petent, irrelevant, and immaterial to prove any issue

now before the Court as to Hugh David Edwards,

and on the further groimd that no proper founda-

tion had been laid for their introduction, and pointed

out that the connection between Edwards Fruit

Company, Inc., and Hugh David Edwards, if any,

which would prove that any overshipment on the

part of that corporation constituted a [35] violation

of the injunction which was issued only against

Hugh David Edwards should first be established,

and that evidence showing any shipment by Ed-

wards Fruit Company, Inc. is not evidence of any

shipment by Hugh David Edwards. The objection

was oveiTuled, and exception noted, and the docu-

ments were received as one exhibit and marked

Government's Exhibit No. 6. (Exception noted.)

Cross-examination was waived.
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CHARLES H. SHERMAN
was then called as the government's next witness,

and having been first duly sworn, he was examined
and testified as follows

:

Direct Examination

My name is Charles H. Sherman. I am an em-

ployee of Pacific Fruit Express, and I have with

me those shipping or diversion records called for

by the subpoena duces tecum served on the Pacific

Fruit Express. These are original and permanent

records of the Pacific Fruit Express Company, and

they are kept and maintained in the regular course

of the business of the Pacific Fruit Express Com-

pany.

Mr. Hall then offered this group of records as one

exhibit. Mr. Weikert requested time to examine

this great mass of papers, calling atention to the

fact that it even included a blank pad. The Court

stated that an opportimity to examine the proposed

exhibit would be granted, and the same was then

marked for identification as Government's Exhibit

No. 7.

HAROLD STEPHENS
was called as the government's next witness, and

having been first duly sworn he was examined and

testified as follows:

Direct Examination

My name is Harold Stephens. I am an employee

of the Santa Fe Railroad Company, and I have
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(Testimony of Harold Stephens.)

brought with me those shipping orders called for

by the subpoena served on the Santa Fe. They are

original and permanent records of the Santa Fe
Railroad Company, and are maintained and kept

in the regular course of [36] business of the Santa

Fe.

A ten minute recess was then taken to permit

counsel for the defendants to examine the pro-

posed exhibits, after which Mr. Hall offered in evi-

dence the shipping orders of the Santa Fe Railroad

Company identified by Mr. Stephens. Mr. Weikert

objected on the gromids that they were incompe-

tent, irrelevant and immaterial, and did not tend

to prove any issues before the Court, and on the

further ground that no proper foundation had been

laid. The objection was overruled, and the docu-

ments were received in evidence as Government's

Exhibit No. 8. (Exception noted.)

Mr. Weikert then stated that he had examined

the mass of papers marked as Exhibit 7 for iden-

tification, and objected to the introduction of these

papers in evidence, not only on the grounds that

they are incompetent, irrelevant and immaterial,

but on the further grounds that they are not the

best evidence, and that they are hearsay and not

binding on the defendants, and that no foundation

has been laid for their introduction; that they are

for the most part notations bearing the handwrit-

ing of various persons, some of them in code, many

of them marked "copy", very few of them pur-



United States of America 41

(Testimony of Harold Stephens.)

porting to bear even the name of Edwards Fruit

Company, Inc., and none of them bearing the sig-

nature of Hugh David Edwards, although some pur-

port to have his signature, which is not in his hand-

w^riting; that there is included a carbon copy of a

letter, unsigned, about various shipments by the

American Fruit Growers, the Orange Belt Fruit

Distributors, and various other companies.

CHARLES H. SHERMAN
was then recalled to the stand by the government,

and further testified as follows

:

Direct Examination

resumed.

The diversion order would be signed by the patron

who diverted the cars ; by the firm that diverted the

cars. This is the usual and customary method of

making such diversion orders, [37] in my business.

These are the original diversion orders, and the bill

of lading is the form prescribed by the Interstate

Commerce Commission. The bill of lading is the

receipt for shipment of the goods. The diversion

order is the order executed by the purchaser re-

consigning the car to the desired destination. It

wouldn't necessai-ily be either the shipper or the

consignee shown on the original bill of lading, be-

cause the bill of lading could be turned over to a

third party who would give the diversion order on

the fact that he held the original bill of lading.
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(Testimony of Charles H. Sherman.)

Cross Examination

By Mr. Weikert

:

Some of those documents are marked '^Copy''

on the face of them because it was my intention

to ask the Court to substitute the copies for the or-

iginals. There is a duplicate of every order.

Asked regarding an unsigned carbon copy of a

letter included in the file, the witness testified:

The file that I handed you is our entire file. The

subpoena asked me to bi'ing in the diversion order,

and I could take the diversion order and hand it

to you without giving you the balance of the file.

The letter referred to has no bearing, and was with-

drawn.

The Court then ruled that the diversion orders

might be received in evidence, and that he would

see the relationship later on, as there are a lot of

things about this shipping business that he does

not understand yet; and that they may be received

as one exhibit, marked Government's Exhibit No.

7, and copies may be used instead of the originals.

(Exception noted.)

FRED C. MORGAN,
called as the government's next witness, having

been first duly sworn, was examined and testified

as follows:

Direct Examination

My name is Fred C. Morgan. I am the office man-

ager and the chief prorate clerk of the Growers
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(Testimony of Fred C. Morgan.)

Advisory Committee of the [38] California-Arizona

Orange Grapefruit Agency. I have been employed

in that capacity for approximately six years. I

have brought with me the file of the Growers Ad-

visory Committee pertaining to the Edwards Fruit

Company, Inc. That file shows the making of an

application for an allotment and a prorate base for

the Valencia season of 1940 by the Edwards Fruit

Company, Inc.

I am acquainted with the defendant Hugh David

Edwards. I have seen his handwriting several times.

The signature to which my attention is directed,

*'H. Edwards", is the signature of Hugh Edwards.

Mr. Hall then offered in evidence, as the govern-

ment's next exhibit, the application for allotments

and a prorate base of the Edwards Fruit Company,

Inc., by H. Edwards, president, showing that the

same was filed April 26, 1940, with the Growers Ad-

visory Committee; to which offer Mr. Weikert ob-

jected, on the grounds that it is incompetent, irrele-

vant, and immaterial, and that it does not tend to

prove any issue involving Hugh David Edw^ards;

and on the further ground that no foundation has

been laid for its admission iii evidence unless and

until it is shown that there is some connection be-

tween the acts of the corporation and the acts of

the individual, other than as an officer of the cor-

poration.

The objection was overruled, and the document

was received as Government's Exhibit No. 9. (Ex-

ception noted.)
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(Testimony of Fred C. Morgan.)

Mr. Hall then offered in evidence four authenti-

cated orders of the Secretary of Agriculture cov-

ering weekly proration periods commencing July

28th and ending August 3rd, commencing August 4th

and ending August 10th, commencing August 11th,

and ending August 17th, and commencing August

18th and ending August 24th, being the four pro-

ration periods in question in the information, and

also containing the quantity of carloads of oranges

shipable from prorate district 2 during each of said

weeks, [39] and also containing the prorate basis

fixed for the Edwards Fruit Company, Inc., by the

Secretary of Agriculture for the plants at High-

grove and Orange, and directing that the allotment

to the Edwards Fruit Company, Inc., and all other

shippers, is to be the product of the prorate base

and the total number of shipable cars, the orders

being numbered 211, 212, 213 and 214.

Mr. Weikert objected to the offer as incompetent,

irrelevant and immaterial. The objection was over-

ruled, and the documents were received in evidence

as Government's Exhibit No. 10. (Exception noted.)

Direct Examination

resumed.

The Growers Advisory Coimnittee maintains a

record pertaining to each shipper known as a ship-

per's performance record, and such records are

kept under my supervision. In general, they show

the original allotment issued to the shipper, and the

weekly reports submitted by the shipper to the
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Agency, and any over or under shipments, and also

reflect any loans or pay-backs the shipper may have

made with other shippers. I have a shipping per-

formance record of the Edwards Finiit Company,

Inc., covering the past Valencia season. That rec-

ord covers the four proration weeks that are in

question, and it was made in the regular course

of business of the Growers Advisory Committee.

The entries in it were made currently, right in those

particular weeks of the transactions shown. It is

an original and permanent record of the Growers

Advisory Committee.

Mr. Hall then offered this record, being the ship-

per's performance record of Edwards Fruit Com-

pany, Inc., as the government's next exhibit. Mr.

Weikert objected on the grounds that it was in-

competent, irrelevant and imjnaterial, that no foun-

dation has been laid in view of the fact that it is

applicable only to the Edwards Fruit Company,

Inc., and not to Hugh David Edwards. The objec-

tion was overruled, and the document was received

in [40] evidence as Government's Exhibit No. 11.

(Exception noted.)

The Witness: That particular record reflects over

and under shipments that may have been made by

the Edwards Fruit Company, Inc., and changes or

borrowings of allotments. I have computed the

total permissible shipments of the Edwards Fruit

Company, Inc. by taking the product of the pro-

rate basis fixed in the Secretary's order and the
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shipable quantity from the prorate district No. 2,

as set forth in the Secretary's order for the four

weekly proration periods involved here, and in mak-
ing that computation of total permissible ship-

ments during these weeks of the Edwards Fruit

Company, Inc., I have taken into consideration any

over-shipments or exchanges or borrowings that

.might have occurred. I have prepared a summary
showing the total permissible weekly shipments

based on my computation by the Secretary's orders

and of the shipper's performance record which has

been received in evidence. I have examined those

shipping orders and diversion orders which have

been received in evidence in this case, and from

those records I have computed the total number

of boxes of oranges shipped during each of the four

weeks in question, and I have reflected that total

niunber on my summary, that is, the total number

of oranges which the bills of lading or shipping

orders and the diversion orders show to have been

shipped by the Edwards Fruit Company, Inc., dur-

ing the four weekly periods in question. The sum-

mary shown to me is the summary to which I have

just referred, and the copies which you have shown

me are copies of that smnmary.

(Mr. Hall at this point handed a copy of the sum-

mary to the Court, and a copy to counsel for the de-

fendants.)

The meaning of the column "advanced", is what

we term the advance method which is the original

allotment proportion that this shipper would have
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of the total quantity fixed by the Secretary of Agri-

culture, and the figures fixed in that column are

reflected in the shipper's performance record. The
column [41] ''pay back", is where a shipper has

made a loan previously and has agreed to pay it

back at a later date, and it was paid back during

the week in question. The column "borrowings",

is what he had borrowed for that particular week,

and the column "adjusted", is the net figure for the

week taking into consideration any over or under

shipments the prior week, or any pay-backs or bor-

rowings. The colmnn "tolerance", means that it

is provided in the order that any shipper who un-

der-ships the previous week, the next week has a

tolerance that he is allowed to ship over one car.

All of the figures which appear under those columns

are contained in the Shipper's Performance Rec-

ord. The column "shipments reported", means that

according to the terms of the order, every shipper is

to report weekly his shipments, and that is the re-

port received from the Edwards Fruit Company,

Inc. The figures from such report are reflected on

our performance record for the Edwards Fruit

Company, Inc. I have computed the violations,

by deducting the total permissible to the Edwards

Fruit Company, Inc. from the actual shipments as

computed by me from the different records.

Mr. Hall then wrote across the summary the

words: "Summary relating to Edwards Fruit

Company, Inc.," and offered the same in evidence
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as a summary. Mr. Weikert objected, on the same

grounds on which objections were previously made
to the introduction of the original records, namely,

that it is incompetent, irrelevant, and immaterial,

and that there has been no proper foundation laid

for its admission in evidence. The objection was

overruled, and the document was received in evi-

dence, as Government's Exhibit No. 12. (Excep-

tion noted.)

Direct Examination

resumed.

I have in my file shipping reports made by the

Edwards Fruit Company, Inc., for the week com-

mencing July 28th, and shipping reports for the

week commencing August 4th. Our shipper's per-

formance record does not show^ reports received

from the Edwards [42] Fruit Company, Inc., for

the remaining two weeks; but apart from what our

records show, I am able to testify that no reports

were received, as far as I know^, from the Edwards

Fruit Company, Inc., and the records do not show

it.

Mr. Hall then offered in evidence, as one exhibit,

the two shipping reports just identified. Mr. Wei-

kert objected, on the grounds that it is incompetent,

irrelevant, and immaterial, and that no proper foun-

dation has been laid. The objection was overruled,

and the documents were received m evidence as

Government's Exhibit No. 13. (Exception noted.)

Cross-examination was waived.
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PHYLLIS G. VOROS
was called as the next witness on behalf of the gov-

ernment, and having first been duly sworn, was ex-

amined and testified as follows

:

Direct Examination

My name is Phyllis G. Voros. I have brought

with me the file of the Division of Corporations of

the State of California relating to the Edwards

Fruit Company, Inc., and the records which are

contained in it are original records of the Division

of Corporations, kept in the regular course of busi-

ness. The file contains a copy of the permit, the

application, and a notification date made up by

our office; a letter, inter-office memos, copies of let-

ters by our department, and the subpoena served

by your office. I am the senior clerk in the Division

of Corporations, and these records are produced by

me in such capacity, and are kept and maintained

in the regular course of business at the Division

of Corporations. The file was then offered and

received in evidence as one exhibit, being Govern-

ment's Exhibit No. 14.

Cross-examination was waived.

DANA S. NEWKIRK
was called as the next witness on behalf of the gov-

ernment, and having been first duly sworn was ex-

amined and testified as follows : [43]
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Direct Examination

My name is Dana S. Newkirk. I am the field rep-

resentative in Orange County, and I am acquainted

with the defendant Hugh David Edwards. I have

been acquainted with him since last May. The Ed-

wards Fruit Company maintains a packing plant in

Orange County, which is in my territory as field

representative. I am assistant field representative

in Orange Comity for the Growers Advisory Com-

mittee. I have called on Edwards Fruit Company,

Inc. every week in regard to their estimate and

checking of their groves, at the Altadena plant,

and I have carried on such business with the office

girl, or with Hugh Edwards if he was there. I have

observed Hugh Edwards giving instructions to the

office girl at this plant, specifically, one time in

August when I went in to get information, I was

advised by the office girl that I would have to get

my information from Hugh Edwards. Thereafter

I had a conversation with Mr. Edwards in the office

in the packing house. I was told that on advice of

the attorney that he was not at liberty to give me

any information in regards to the pick. He re-

peated the statement after communicating with

someone by telephone. By "picks", I mean that

each shipper ships the grower's list of the growers

that he has imder control, and we call each week

to obtain the picks, the amount of fruit picked off

the groves that each shipper has under his control.

Cross-examination was waived.
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EFERT B. McCORMICK
was called as the next witness on behalf of the gov-

ernment, and having been first duly sworn was ex-

amined and testified as follows

:

Direct Examination

My name is Efert B. McCormick. I am district

representative of the Growers Advisory Commit-

tee for the Redlands District, and I have been so

employed since the inception of the committee, about

six years. One of my duties is to call on shippers

and verify [44] shipper estimates and grower con-

tracts. I have known the defendant Hugh David

Edwards approximately six years. I first knew him

in Colton, California, prior to December 11^ 1937.

He was running a packing business at that time,

the name of which was Edwards Fruit Company,

and the plant of the Edwards Fruit Company was

in Colton, California. I also called on Mr. Ed-

wards at a packing plant prior to December 11,

1937, at Highgrove, Riverside County, California.

I would say that he operated it approximately a

year, or very nearly, prior to December 11, 1937.

The plant that Edwards operated prior to Decem-

ber 11, 1937, at Highgrove, was a typical orange

packing plant, possibly 70, 80 by 100 or 150, or 21/2

sizers, the usual equipment of an orange plant. I

observed the equipment in this orange plant prior

to December 11, 1937, and immediately after De-

cember 11, 1937, and during the winter of 1938, I

continued to call at this same plant.
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Ruth Edwards, whom I am told is a sister-in-law

of Hugh Edwards, w^as the bookkeeper. Prior to

December 11, 1937 I had observed and dealt with

Ruth Edwards at the packing plant at Highgrove.

She had been there before in the capacity of book-

keeper. After December 11, 1937 she continued

to be there, and I continued to verify and check with

Hugh Edwards at the plant at Highgrove. I ob-

served the presence of Edwards and of the book-

keeper in the same plant at Highgrove, and the

packing operations went on as usual. Some time

in the early part of the navel season of 1937 I had

occasion to examine the grower contracts in the

packing plant at Highgrove, and I made a list of

such growers' contracts. On most of those con-

tracts I indicated the date that such contracts bore,

and I prepared such list in my own handwriting.

The document which you have shown me is the or-

iginal pencil list consisting of two pages with writ-

ing on both sides of the first page and a part of the

second page, made from original contracts as fur-

nished to me by the Edwards Company. The navel

season generally lasts from [45] approximately

November 15th or December 1st until Jime of the

next year.

By Mr. Hall:

Q. Are you prepared to state whether certain

of these contracts were retained by Edwards or the

Edwards Fruit Company, Inc., after December 11,

1937 and during the winter navel season"?

A. Yes.
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Mr. Hall then offered the list in evidence, to which

objection was made by Mr. Weikert on the grounds

that it is irrelevant and immaterial, and not the best

evidence, and that no foundation has been laid for

its admission; and further, that it states at the top

that it is Edwards FiTiit Company, whereas it

should be Edw^ards Fruit Company, Inc.

The Witness : At the time I commenced the mak-

ing of that record it was the Edwards Fruit Com-

pany, not incorporated. Through the coliunn en-

titled "Acres" I have drawn circles which mean

that that particular acreage was not picked. The

contract shown was not performed by the Edwards

Fruit Company. Wherever there is a final pick

shown in the final pick cohunn it was reported by

me by the Edwards Fruit Company or Inc. that

they picked that fruit and that was the amount they

picked.

The objection was overruled, and the document

was received in evidence as Government's Exhibit

No. 15. (Exception noted.)

The Court : The question is whether he knows of

his own knowledge that the crops were actually

picked on the places designated in the contract.

The Witness: Some of them I would know of

my own knowledge, but the majority were picks

that were given to me by either the bookkeeper or

Mr. Edwards or both as to the amount.

By Mr. Hall:

Q. Do you know who the foreman at the High-

grove plant was?'
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A. I believe that it was Hugh Edwards ' mother,

Ray.

Q. Did you obsei^e any change in the personnel

of [46] the Highgrove plant around and after De-

cember 11, 1937? A. I did not.

Cross-examination was waived. [47]

Mr. Hall : We will rest at the present time.

The Court: All right.

Mr. Weikert then moved for the dismissal of the

information and the petition for order to show

cause, as to defendant Hugh David Edwards, and

also as to defendant Edwards Fruit Company, Inc.,

on the ground that there is a failure of proof; and

as to the corporation defendant, on the further

ground that the injunction introduced in evidence

which is alleged to have been violated runs only to

Hugh David Edwards, and that as shown by the

evidence introduced by the government, particularly

the file of the Corporation Division of the State of

California, this defendant corporation was not even

in existence at the time the injunction was issued.

It, therefore, could not have been a party to the

action nor could it have been subject to the injunc-

tion. The only theory upon which government coun-

sel could possibly hope to involve the corporation
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would be as an assignee, and there [50] is certainly

no evidence to support that theory. As to the in-

dividual defendant, the failure of proof is in the

failure to connect him with the corporation other

than as an incorporator and an officer of it, one of

several incorporators, and one of several officers

and directors. The over-shipments, if there were

over-shipments, are all the shipments of the corpo-

ration. All of the railroad records introduced show

that they were shipments on bills of lading issued

to the corporation itself, the Edwards Fruit Com-

pany, Inc. The allotments were made to the cor-

poration and not to Hugh David Edwards. The

records of the Growers Advisory Committee which

have been introduced in evidence show that they

all related to the corporation and not to Hugh David

Edwards. Therefore, Hugh David Edwards could

not have over-shipped. He had no allotments issued

in his name, and there is no evidence that he shipped

a single orange since the organization of the corpo-

ration.

The motion was then argued by Mr. Hall for the

government and by Mr. Weikert for the defendants.

The Court, then ruled as follows

:

''At the present time I will deny the motion as

to both defendants. Upon the submission of the

entire case there may be some differentiation drawn

as between the two, but at the present time I will

deny it.
'

' (Exception noted.

)
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MRS. RAY EDWARDS
was then called as the first witness on behalf of the

defendants, and having been first duly sworn was
examined by Mr. Wenzlaff and testified as fol-

lows:

Direct Examination

My name is Ray Edwards, and I am the mother

of Hugh Edwards, the defendant in this action. I

reside at Ontario, California, and I have five chil-

dren, including Hugh Edwards, all of whom are

adults. My husband is dead; he was murdered last

December. I have an auto camp located at Ontario.

I am acquainted [51] with the Edwards Fruit Com-

pany, Inc., and I know the conditions surrounding

the incorporation of that company. I incorporated

it, and paid the money, and paid $500.00 cash in to

them for shares of stock in the company. I put up

all the money, bought the packing house and paid for

it, and paid for the machinery. I employed the at-

torney to form the corporation known as the Ed-

wards Fruit Company, Inc., and I paid the fees for

the incorporation, and invested the money that was

put into the Edwards Fruit Company, Inc. No one

else put any money into the corporation.

The purpose of forming this corporation was

this: All my children, the boy older than this one

and this one, and the other one, have been since

they were 15 or 16 years old, working in the fruit,

and they felt that was their life calling and they

wouldn't be satisfied in anything else, and while I

was living and felt I could help along with it, I felt
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that was the best time for me to have a corporation

and see them through with it to the best of my abil-

ity, outside of the time when I was sick and couldn't

be there. My reason for forming this corporation

was to help my children get into business, and it

was my money that I put into the corporation. Be-

fore the corporation was formed, the house at Col-

ton was Charlie Andrews'. I did not at any time

own the equipment or machinery tliat w^as used by

Hugh Edwards before the corporation was formed.

I have not at any time owned that equipment, at

Colton where he was. In Highgrove, I bought them

out and bought the machinery. The house in which

the packing business was situated and the machinery

belonged to me personally. I paid for it with my
own money. At the time the corporation was formed

Hugh Edwards did not have any money of his own,

except the $200.00 a month that we allowed him for

expenses, the same as the brother got $125.00 a

month.

Upon motion of Mr. Hall, the Court struck out

the answer except, "We paid him for expenses".

[52]

The Witness : I know of my own knowledge that

Hugh Edwards w^as paid a salary by the corpora-

tion for the work he did. The books are all right,

and all the records up. After they moved from

Orange County they were all packed in big boxes,

and I tried to get them by telephone today, and I

tried to get them last night, and I could get no
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answer over the 'phone. There were five shares

of stock issued to me out of this corporation, for

$500.00, at $100.00 par value. There are no other

shares in the corporation, there are not supposed

to be any other shares in the corporation, and there

aren't any that I know of. I am the sole owner of

the stock in that corporation, and I am the former

of it.

I took an active part in the management of this

corporation, between sicknesses. I have been sick

a terrible lot the last five years, but whenever I was

able to, I would leave my place of business in charge

of my husband, while he was living until he was

killed, and since then I closed it up entirely last

summer and moved over to Orange County. Every

day I was able, I was in the packing house looking

after it myself personally. I was there every day,

and when orders would come in, or bills come in,

or bills have to be paid out, or growers would come

in and want their fruit picked, or this or that or

the other, I would decide on what was to be done,

and not to be done, and take charge of it that way

;

and of course, I wasn't any bookkeeper. I would

make notes of everything that way for the book-

keeper to put it down in the books.

The corporation is not operating at the present

time. I believe it was September when they moved

over from Orange County and ceased operating.

I think when I started I was an officer or director

of this company, but I am not sure. I could pro-
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duce the books and bring them here if I had time.

There is a minute book, and all of the checks and

everything packed in boxes. I put in a 'phone call

this noon in an attempt to get those books, [53]

and I could get no answer.

Cross Examination

Prior to the date of incorporation, I did not pro-

vide the money with which Hugh Edwards engaged

in the packing of oranges, nor the money for the

plant and equipment. It might have been a few

days before that I bought the packing house, but it

was in December that I bought the packing house

and I think it was incorporated just about the same

date, or a day or two after; anyway it was all one.

I bought the packing house from Mr. Wolever, in

Riverside. Mr. Wenzlaff handled the papers. He
was the attorney. My son had been in the packing

business several years before the incorporation, both

working for other people and running packing

houses, and at last finally for himself. He worked

for a good many years for an apple company up

north, and he was foreman there for years, from the

time he was a boy 16 years old, for Mr. Wright up

there.

Before the incorporation I did not manage the

affairs of the Edwards Fruit Company ; he was the

manager. I went over to the packing house some-

times, when it was in Colton. I went over there

sometimes because they didn't have a bookkeeper,

nor anyone to answer the telephone. He had no
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money, and I went over sometimes and sat in the

office and answered the telephone, and things like

that for him, when I could, imtil I got so sick. I

got so sick that the doctors all figured I had to go

and be operated on for cancer, and so I just couldn't

go over any more at all. I didn't go over there for

a long while, until we incorporated, until I incorpo-

rated. When I got the stock I paid the $500.00 for

the corporation. I think that was in December of

'37; I don't just remember the date, but I got the

stock, and I think it was December of '37. Anyway,

it is in that minute book when the papers were all

made out and when it was registered.

When the corporation was first started the direc-

tors were [54] my son-in-law, Jake Graham, and my
other son-in-law, John Goebel, and Arthur Edwards,

my son, was the foreman, and Ruth Edwards, my
daughter-in-law^, was the bookkeeper. Hugh Ed-

wards was not a director of the corporation ; I think

he was the president, if I remember right. I think

we decided that because he knew more about the

selling than the rest of it, he was made the presi-

dent, if I remember. He got his $200.00 a month

for being manager of the corporation. The other

son only got $125.00 for foreman. I think this sum

of money was paid each month to Hugh Edwards,

but it was understood that he had to have his ex-

penses, up to $200.00 a month, and he couldn't draw

any more than that; and if we were short, and hard

up for money, and he could possibly do without part
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of it until the next month, he was supposed to do it

to help the company mitil we could pay it.

I got no dividends on my stock, and I got not

a penny of profit from this company. I got noth-

ing out of it. There hasn't been any profit. It has

been nothing but losses. Last year, after my hus-

band was killed in January, I was forced to give a

mortgage. There was $12,000.00 w^orth of drafts

out, and I was forced to give a mortgage to the bank

for $10,000.00 on the packing house and machinery,

and mortgage my home for $2,000.00 more to pick

up the drafts and settle the account at the bank for

the corporation, out of my own money; my own

property. But we figured we would probably be

able to make it up this year. That was lost through

a crop they bought in Covina and they couldn't get

prorate enough to ship it, and it stayed in cold

storage; and when they did ship it, it didn't bring

the expenses on it, through having to hold it so

long.

I have not engaged in the shipping of oranges

under my own name before the incorporation, and

I have not had any experience in the selling end of

oranges. My experience in the orange business is

that for the last 16 years, ever since we have been

in California, [55] before we bought the auto camp

that I have had for nine years, we all worked in

the fruit, in the oranges, from the picking, man-

aging, car-loading, nailing, sorting, packing, both

in oranges, pears and apples. I was a lot younger
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at that time, and healthier, and I have averaged in

pears $50.00 a week packing. During the past three

years I have been sick, you might say, all of the time

under doctors' care. Of course, I would be better.

I am better the last three years than I was for two

years before that. I have had not only one doctor;

I guess I have been to four or five, or six ; all kinds

of them; until they all pronounced an operation,

and then I quite.

Redirect Examination

By Mr. Wenzlaff:

I just received the stock from the corporation

lately. I supposed it was in the safe over in the

packing house. That is where all of the papers

and the books were supposed to be kept. What I

mean is that I got the paper issued to me this year.

I paid the $500.00 when it was incorporated ; I think

it was December of '37, if I remember.

The defendant

HUGH DAVID EDWARDS

was next called as a witness on his own behalf, and

having been first duly sworn was examined by Mr.

Weikert and testified as follows

:

Direct Examination

My name is Hugh David Edwards. I am the de-

fendant in this proceeding. I am not an officer of
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Edwards Fruit Company, Inc. at the present time.

I have been an officer at various times in the past.

On November 1st, 1940, I ceased to be an officer of

Edwards Fruit Company, Inc. I was not at that

time a director of the corporation ; I was president

of the corporation. I don't just recall the date, or

when it was, but for a while I was a director of the

corporation. I think I was a director and presi-

dent too, at the same time. I can't remember dates

very well. Before the incorporation of the Ed-

wards Fruit Company, Inc., I [56] was engaged in

business for myself, under the name "Edw^ards

Fruit Company". No one else was interested with

me in that business. I had a broker's and a deal-

er's license, and a commission merchant's license,

from the State of California in connection with that

business. That license expired June 1st, 1940. I

have not individually, nor in the name of Edwards

Fruit Company, had a license from the State of

California since that time. I have not done any

business as an individual under the name of Ed-

wards Fruit Company for a couple of years. As

far as I can recall, the last time I did business under

the name of Edwards Fruit Company was when I

took one crop of lemons on consignment. I believe

it was a year or two ago; about a year ago. That

was after the incorporation of the Edwards Fruit

Company, Inc. I continued to do business as an

individual under the name of Edwards Fruit Com-

pany after the incorporation of the Edwards Fruit

Company, Inc.
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I started to do business as an individual under

tJie name Edwards Fruit Company, in the packing

house at Highgrove, about '36 or '37; somewhere

along there. My mother owned the house; she

owned it all the time. When I first went in there,

I was supposed to pay her rent; and then I was

just about broke. I had no money to operate on,

so I went to her and told her that. She said all of

the other children should share it just as much as

me, and I have had my chance ; so she said she was

going to go ahead and form a corporation, and we

would all share in it, if there was anything to share,

and we would all get wages out of it. I drew a sal-

ary right along out of the corporation. I didn't

draw quite $200.00 a month. I was supposed to,

but I didn't. That was over a period of about two

years, I think.

Following the incorporation of the Edwards Fruit

Company, Inc., there were changes made in the

office force at Highgrove. Over at Colton I had a

lady keeping books for me by the name of Mabel

Davies, and when we incorporated my sister-in-law

came in [57] there to take care of the books. She

was also secretary of the corporation. That was the

main change that was made. Of course, there were

several other changes that were made. My mother

went there in the house, to run the house, and in

Colton I had Mr. Garrett, who was running the

house. My sister-in-law worked in the packing house

a short time before we incorporated. I do not know
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just how long she was there before the corporation

hired her, but the books were kept by Mabel Davies

until the time we went over to Highgrove. After the

organization of the corporation I was supposed to

take care of all of the sales end of the fruit; in

other words, sell the fruit if I could.

Question: And did your mother have anything

to do with the business?

Answer: You bet she did.

Question : In what way ?

Answer: She just laid down the law to all of

us and we listened to her ; me too.

She was at the packing houses quite a bit of the

time. About eveiy week she would come over there,

until the time we went over to Highgrove, when she

was there all of the time. She spent all of the money

there, so she was there to look after it. I never

put a dime in the corporation. No one else that I

know of put any money into the corporation be-

sides my mother. I think she put all of the money

in. I never saw any other money in it. Individu-

ally, or operating under the name of Edwards Fruit

Company, a fictitious name, I did not ship a single

box of oranges,—not one box,—during the period

from July 28, 1940 to August 25, 1940.

I am fairly familiar with the injimction of this

Court issued against me in the case which has been

referred to here this morning, and on which this

proceeding is based. I certainly have not ever in-

tentionally violated that injunction. I have never
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intended to do any act, or cause any act to be done,

in violation [58] of that injunction.

Day before yesterday, I believe, I was served with

a subpoena duces tecum, at my home, at around

2:00 o'clock in the afternoon. Mr. Hayden called

me up and said he had a paper he wanted to serve

on me. He is a deputy marshal I believe ; he was in

here a minute ago. So I told him to come out and I

would wait for him at the house. He did not tell

me in this phone conversation what the paper was
;

he just said it was a paper to serve on me. He
didn't say what it was, or anything about it; so I

said all right, I would wait there. So he came on

out to the house, and I asked him in, and he came

in and stood there a minute and he said, "Well,

here it is"; and he handed it to me. It was a serv-

ice. It was folded up, and I didn't look at it; so he

turned around and he started out the door, and he

walked out of the door, and just as he pulled the

door shut he said: "I am serving you as president

of the Edwards Fruit Company, Inc." I didn't

know what to say; I didn't have time to think or

look at it. I opened it and it said "Hugh David

Edwards" across the top of it, so I supposed it was

for me. After he left, I opened it up and looked

at it, and I believe I called you on the phone, and

I told you I couldn't get the books; that I was no

longer connected with the corporation, and didn't

know where they were. I called aroimd and tried

to locate the books and do something about it, but
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there was nothing I could do, and I couldn't get

the books.

At the present time I am employed with a house

there at Colton. I have been working there since

November 1st, as salesmanager. The name of the

company is Garrett Fruit Company. It isn't a

corporation. He owns it individually, I believe. I

don't know what the business is. I have no inter-

est in the business ; no ownership at all. I am work-

ing on a salary of $200.00 a month, and a percent-

age, if we make money. [59]

Cross Examination

By Mr. Hall:

I went down on record in a meeting that is in

the minute book and I opposed any over-shipments

whatsoever; and I said I would resign if they did.

This meeting took place at Highgrove, and all of

the directors were there. They were Glen Blake-

man, John Seeley, and C. S. Garrett. They were

officers of the Edwards Fruit Company, Inc. I was

there, and I think Mrs. Ruth Edwards, the secre-

tary, 'was there; I am not sure whether she was

there or not that night. This meeting took place

on the 29th of whatever month it was. We had a

meeting regularly, but I am not sure what month

it was; you would have to look in the record. The

discussion was on this business that was commg up

in Judge Wilson's court. It seemed there was a

restraining order or something up there, and I be-

lieve a petition to Washington, D. C, had been ex-
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plained to us. It had been explained that if we
had no injunctions against us, or anything, we
wouldn't be in violation, or subject to any violation,

if we went ahead and shipped the oranges that we
had on the trees. This was on advice of counsel,

Mr. Weikert. So this came up at the meeting, to go

ahead and ship oranges and clean up; there w^ere

about 50,000 boxes on the trees that the growers

were raising the dickens about, and they couldn't

get them picked, and they were going to keep the

deposits and keep the oranges too. I protested at

this meeting, and they said according to counsel it

would be all right to go ahead and ship. I knew

that the Edwards Fruit Company, Inc. did not have

allotments to ship the quantity of fruit that was

discussed at this meeting.

Coming back to the date of incorporation, Decem-

ber of 1937, I had been doing business as an indi-

vidual in the packing and shipping of oranges at

Highgrove, and I had had various contracts with

different growers, as an individual. I didn't have

any outstanding contracts at the time of the incor-

poration; [60] we just bought fruit from day to

day. I had not entered into any contracts with

growers for their navel and odd lot varieties. We
never do; we were no consignment house at all. I

don't believe I had any contracts with growers as

an individual doing business under the name of Ed-

wards Fruit Company, at the time of the incorpo-

ration in December, 1937. I might have had one
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or two ; if I did, I cleaned them right up and bought

no more fruit as an individual. I wouldn't say

there were no contracts. There may have been one

or two that were purchased that were gomg to be

picked right away. They were not taken over by

the corporation. I went ahead and handled mme on

out, whatever I had. Since the date of mcorpora-

tion, I shipped twelve car loads of lemons, under

the name Edwards Fruit Company, as an mdi-

vidual. I have records showing the makmg of s^Kh

Tmlt the PaX Coast Enut Bistributors and

theysoldthem. -y ~o-andle «.> ^e

corporation because I did not want

wanted to sell them mdmdually. I don t leal y

think that was anybody's business how I handled

hem I have not been coimected with the corpora-

ttn since November 1st. I believe the signature

'^H Edwards", on a report of weekly intersta e

shTpments for the week commencing November 3rd

o November 9th, 19«, to which you liave^3ust d -

rected my attention, is my signature The docu

Int referred to was offered in evidence by M •

S and -s received and marked Govenmient s

Exhibit No. 16.

Examination by the Court:

I think the meeting of directors which I have

been Sing about was held on the 29th. I can t
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remember the date; it was the 29th of this last

month, I believe. I think the directors were Glen

Blakeman, John Seeley, and C. S. Garrett at that

time. They had become directors quite some time

back; five or six [61] months before this meeting.

It is very hard for me to remember the dates ex-

actly. They replaced my brother and his wife, who

bought out a packing house over at Colton. I be-

lieve they replaced Graham in the Board of Direc-

tors. Since the corporation has been in existence

there have been several changes made in directors.

They have different businesses to attend to, and

they make changes.

Th Court: You recognize your signature here,

showing you a portion of Exhibit 14, Government's

Exhibit 14. It has this petition that is your appli-

cation that you made to the Corporation Commis-

sioner on the date of July 3, 1940. Is that your sig-

nature there?

The Witness: (Examining signature.) Yes, that

is my signature.

The Court : You swore to that ?

The Witness: Yes, that is my signature.

I did not set forth the name of either Blakeman,

or Seeley, or Garrett, as an officer or director of

the corporation in that application, because they

weren't in the corporation at that time. I presume

they came in after July, 1940 ; they must have come

in after that.
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Cross Examination

Resumed
At the time of incorporation I continued to clean

up such contracts as I had as an individual, if I had

any. I probably cleaned them up if I had any. I don 't

remember having any but these lemons; that is all

that I can remember having. No prorate base was

fixed for me by the Secretary of Agriculture for

the lemons I shipped, because there wasn't any pro-

rate on lemons. If I shipped any oranges or turned

them over to the corporation, or something, after

the date of the incorporation, I imagine it would

have been necessary for a prorate base to have been

fixed for me as an individual. I believe that I got

such a prorate base for a while after the date of

incorporation. I can't remember that far back;

[62] that is three or four years back; but I think

I had a prorate base at that time.

Redirect Examination

I don't think I made any interstate shipments

as an individual after the incorporation of the cor-

poration, other than those twelve carloads of lemons

;

I don't believe I had an orange. Since counsel for

the government showed me the document bearing

my signature as of the 11th of this month, I recall

the circumstances of signing it; I didn't at the time.

Of course, I resigned on November 1st, but my
brother and a bunch of them said they were going to

go ahead and ship some fruit, and they asked
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whether there was any prorate for the corporation.

They had sent it out to me, and I had said *'Yes,

there was some prorate available"; and so they

went ahead and shipped a few cars of fruit through

Garrett's house there in Colton, that they bought

in Riverside. That is how I came to make the pro-

rate report; but there hasn't been any more pro-

rate; no more fruit shipped since that time. I

happened to sign it myself because there was no-

body else there to sign it, so I went ahead and

signed it, through force of habit I guess; I don't

know, I have signed them for years. I was in

Garrett's packing house at Colton at the time I

signed it.

The Defendants Rest.

The Government Rests.

Mr. Hall, on behalf of the government, waived

opening argument.

Mr. Weikert then argued on behalf of the defend-

ants, and Mr. Hall argued in rebuttal.

The Court then rendered the following decision:

"I find the defendant Edwards Fruit Company,

Inc. not guilty of contempt. I find the defendant

Hugh David Edwards guilty of contempt as charged

in the information."

The matter of time for sentence was then dis-

cussed [63] between the Court and counsel, as fol-

lows:
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The Court : Whatever counsel desire in the mat-

ter. Do you want to put it over until early next

week, or are you ready now ?

Mr. AYeikert: I will leave it to the Court's con-

venience at any future time.

The Court: It is not a matter that requires any

thought. If you want to have it now, I will.

Mr. Weikert: I think we would rather defer it,

but as to the time, any time that fits the Court's

calendar.

Time for sentence was then set for Monday, No-

vember 25, 1940, at 10:00 o'clock A. M., and the

defendant Hugh David Edwards was allowed to

remain at liberty on his own recognizance.

At the time so set for sentence, the defendant

Hugh David Edwards appeared, with counsel, and

the Court pronounced sentence as follows:

The Court: ''It is the judgment of the Court

for which you will stand convicted that you will be

sentenced to an institutional type of jail for a

period of 60 days, and that you pay a fine of

$500.00 or stand committed in lieu thereof."

Thereupon, on motion of counsel for said defend-

ant, the Court granted a stay of execution for five

days pending the filing of notice of appeal, and said

defendant was allowed to remain at liberty on his

own recognizance. [64]
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[Title of District Court and Cause.]

STIPULATION AS TO BILL OF
EXCEPTIONS

It is hereby stipulated and agreed by and be-

tween the attorneys for the respective parties here-

to, that the foregoing Bill of Exceptions is correct

in each particular, that with the exhibits, all of

which are to be submitted to the Circuit Court of

Appeals on the argument by appropriate stipula-

tion and order, it contains all the evidence in this

cause, and that it may be duly signed, settled and

allowed by the Honorable Leon R. Yankwich,

United States District Judge, who presided at the

trial of this cause.

Dated : February 6, 1941.

WM. FLEET PALMER,
U. S. Attorney.

By WM. F. HALL,
Ass't. United States Attorney

O. V. WEIKERT
Attorney for Defendant-Appellant,

Hugh David Edwards. [65]

ORDER

This is to certify that the foregoing Bill of Ex-

ceptions rendered by the Defendant-Appellant is

correct in eveiy particular, that with the exhibits

all of which are to be submitted to the Circuit Court

of Appeals on the argument by appropriate stipula-

tion and order, it contains all the evidence in this

cause, and the said exhibits are hereby made part
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of this Bill of Exceptions, and it is hereby settled,

allowed and made a part of the record in this cause.

Dated: February 7th, 1941.

LEON R. YANKWICH
United States District Judge

[Endorsed] : Filed Feb. 7, 1941. [66]

[Endorsed]: No. 9690. United States Circuit

Court of Appeals for the Ninth Circuit. Hugh
David Edwards, Appellant, vs. United States of

America, Appellee. Transcript of Record. Upon Ap-

peal from the District Court of the United States

for the Southern District of California, Central

Division.

Filed March 18, 1941.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9690

HUGH DAVID EDWARDS,
Appellant,

vs.

UNITED STATES OP AMERICA,
Appellee.

JOINT MOTION FOR LEAVE TO OMIT
EXHIBITS FROM PRINTED RECORD ON
APPEAL

Come now the appellant and the appellee above

named, by their respective attorneys of record here-

in, and respectfully apply to the Court for an order

that the Exhibits may be omitted from the printed

record herein, and that the same may be referred to

and considered by the Court on this appeal in their

original form, with the same force and effect as if

they were printed in the record on appeal.

Said application is made upon the ground that

the Exhibits are for the most part voluminous files,

each containing a great number of individual docu-

ments, many of which are on forms closely printed

on both sides of the paper, and that it would be im-

practicable and extremely expensive to reproduce

them in the printed record.
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Dated: March 14, 1941. [69]

G. V. WEIKERT
Attorney for Appellant

WM. FLEET PALMER
U. S. Attorney

By W. M. CAMPBELL
Assistant U. S. Attorney

Attorney for Appellee

So ordered:

WILLIAM DENMAN
United States Circuit Judge

CLIFTON MATHEWS
United States Circuit Judge

ALBERT LEE STEPHENS
United States Circuit Judge

[Endorsed]: Filed March 18, 1941. Paul P.

O'Brien, Clerk. [70]

[Title of Circuit Court of Appeals and Cause.]

APPELLANT'S STATEMENT
AND DESIGNATION

Pursuant to Rule 19 of the Rules of the above

entitled Court, the appellant herein states that the

points on which he intends to rely on this appeal

are as follows:

1. The information and the petition for order to

show cause should have been dismissed at the end

of the Government's case, upon the ground that the
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evidence was insufficient as a matter of law to sus-

tain the same.

2. The appellant should have been found not

guilty and purged of contempt as charged in the

information and petition for order to show cause

at the end of the whole case, upon the ground that

the evidence was insufficient as a matter of law to

sustain a conviction.

3. The objections on behalf of the appellant to

the receipt in evidence of Government's Exhibits

Nos. 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 15 should have

been sustained, and said exhibits were erroneously

received in evidence.

And the appellant hereby designates the parts of

the record which he thinks necessary for the con-

sideration of the foregoing points, as follows:

Documents Page No.

Information and Petition for Order to Show

Cause 2

Order to Show Cause 11

[72]

Plea 13

Decision of the Court 14

Judgment 15

Notice of Appeal ; 16

Orders Extending Time to File Bill of Ex-

ceptions and Assignment of Errors (two)... 18-19

Bill of Exceptions (See original)

Assignments of Errors 20

Exhibits (See originals)

G. V. WEIKERT
Attorney for Appellant
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Received a copy of the within this 17th day of

March, 1941.

W. M. CAMPBELL
Ass't U. S. Attorney

[Endorsed]: Filed March 18, 1941. Paul P.

O'Brien, Clerk. [73]
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No. 9690.

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Hugh David Edwards,

Appellant,

vs.

United States of America,

Appellee.

APPELLANT'S OPENING BRIEF.

Proceedings in the Court Below.

This case was commenced in the Court below on Septem-

ber 5, 1940, by the fihng of a somewhat hybrid pleading,

in the name of the United States of America, as com-

plainant and petitioner, entitled ''Information Charging

Criminal Contempt and Petition for Order to Show

Cause." The appellant, Hugh David Edwards, "indi-

vidually and doing business under the firm name and style

of the Edwards Fruit Company," and Edwards Fruit

Company, Inc., a California corporation, were named as

defendants in said pleading. The proceeding has been

treated throughout as a prosecution for criminal contempt.

This information and petition alleges that on March

10, 1936, a bill of complaint was filed in said Court by

the United States, as plaintiff, against Hugh David

Edwards, individually and doing business under the firm
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name and style of Edwards Fruit Company, as defendant,

case No. Equity 866-Y, for the purpose of restraining

said defendant from violating- the provisions of the order

of the Secretary of Agriculture of the United States regu-

lating the handhng of oranges and grapefruit grown in

the States of California and Arizona [p. 3].* The pro-

ceedings had on said bill of complaint are then recited in

detail, said proceedings culminating in the issuance, on

September 24, 1936, of a permanent injunction enjoining

Hugh David Edwards, individually and doing business

under the firm name and style of Edwards Fruit Company,

"and his respective officers, agents, attorneys, employees

and assigns, and all other persons acting under him or

them or in their behalf, or claiming so to act," from

^^andling or shipping oranges grown in the State of Cali-

fornia or the State of Arizona in interstate commerce, or

shipping to any place in Canada, in violation of, or con-

trary to, the terms and provisions of the Order Regulating

the Handling of Oranges and Grapefruit Grown in the

States of California and Arizona, which said order was

issued by the Secretary of Agriculture of the United

States on January 4, 1936, and amended June 5, 1936 [p.

5], and that said final decree was affirmed by this Court

on July 23, 1937 [p. 6].

It is stated in the information and petition that a true

copy of the subpoena issued on said bill of complaint, with

writ of service thereon by a deputy United States marshal,

is attached thereto, marked Exhibit A, and made a part

thereof; but no such exhibit was attached to the informa-

tion and petition [p. 4]. It is also alleged that a certified

copy of the said order for permanent injunction, with

Page references throughout brief are to printed transcript of record.
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return of service thereon by the United States marshal,

is attached to the information and petition, marked Ex-

hibit B, and made a part thereof; but no such exhibit was

attached thereto [p. 6].

It is next alleged in the information and petition that

on December 11, 1937, Hugh David Edwards caused to

be filed in the office of the Secretary of State of the State

of California articles of incorporation of the Edwards

Fruit Company, Inc., "which corporation is the alter ego

or assignee of Hugh David Edwards, doing business

under the fictitious firm name of the Edwards Fruit Com-

pany" [p. 6].

The next allegation is that on July 13, 1938, an informa-

tion was filed alleging that the said defendants, on or

about February 23, 1938, violated the said permanent

injunction, and charging the defendants with criminal

contempt; and that on July 22, 1938, defendant Hugh
David Edwards entered a plea of guilty to said charge

and was fined $100.00 [p. 6].

Then follow allegations that the Secretary of Agricul-

ture of the United States, acting pursuant to and in ac-

cordance with the provisions of said Order Regulating the

Handling of Oranges and Grapefruit Grown in the States

of California and Arizona, fixed four weekly proration

periods, from July 28, 1940, to August 25, 1940, and fixed

the quantity of Valencia oranges for shipment in inter-

state commerce and to Canada from California and

Arizona for each of said prorate periods, and also fixed

the prorate bases and the quantity of Valencia oranges

to be shipped by each shipper who, as required by the

terms of said order, applied for allotments and prorate

bases for the purpose of making such shipments; and that



"the defendant Edwards Fruit Company, Inc., alter ego

or assignee of Hugh David Edwards, individually and

doing business under the firm name and style of the

Edwards Fruit Company," during one or more of such

weekly prorate periods processed, packed, sold, handled,

and shipped oranges in defiance and in wilful violation

of said order [pp. 7, 8]. It is further alleged that on

April 25, 1940, "the Edwards Fruit Company, Inc., by

H. Edwards, president, acting by and with the consent

and in behalf of Hugh David Edwards," filed an applica-

tion for an allotment and a prorate base for Valencia

oranges, and the Secretary of Agriculture thereafter

established a prorate base for the Edwards Fruit Com-

pany, Inc., and fixed the allotments for said corporation

[p. 8]. The number of boxes of oranges in excess of

the allotments so fixed alleged to have been shipped by

the Edwards Fruit Company, Inc., "acting with the con-

sent and in behalf of Hugh David Edwards," during

each of the four weekly prorate periods in question is

next set forth [pp. 9, 10, 11, 12, 13].

The information and petition concludes with the state-

ment that the complainant and petitioner charges that the

defendants named in said pleading, "severally and jointly,"

have violated the provisions of the permanent injunction

in case No. Eq. 866-Y, and prays that an order be issued

directing said defendants and each of them to appear and

show cause why they should not be punished for contempt,

and further prays that upon the hearing of the charges

the defendants be found guilty of contempt, and such

punishment be imposed upon them as may be deemed

proper [p. 13],
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An order to show cause was issued upon said informa-

tion and petition on September 24, 1940 [pp. 15, 16], and

upon the return date a plea of not guilty was entered

[p. 17].

Thereafter, on November 20, 1940, the matter was

heard, and the Court below found Edwards Fruit Com-

pany, Inc., not guilty, and found Hugh David Edwards

guilty as charged [p. 18]. The cause was then continued

to November 25, 1940, for sentence, Hugh David Edwards

being allowed to remain at liberty on his own recognizance.

At said time the Court below entered judgment, and

sentenced Hugh David Edwards to imprisonment for the

period of sixty days, and to pay to the United States a

fine in the sum of $500.00 [pp. 19, 20]. From this judg-

ment and sentence the appellant, Hugh David Edwards,

takes this appeal [pp. 20, 21, 22].

A stay of execution was allowed, and the appellant has

remained at liberty on his own recognizance pending

determination of this appeal.

Statement of the Case.

The sole question presented by this appeal is v/hether

there was sufficient evidence as a matter of law to sustain

the finding and judgment of the Court below, holding

the appellant guilty of contempt as charged.

In presenting this question the appellant contends

:

(1) That the Government introduced no evidence suf-

ficient to support a finding of guilt on the part of the

appellant, and the Court below should have dismissed the

matter at the close of the Government's case.



(2) That there was no evidence sufficient to support a

finding of guilt on the part of the appellant, and the Court

below should have dismissed the matter as to him, or

found him not guilty, at the close of the entire case.

(3) That errors of law were committed by the Court

below during the trial of the case, in receiving in evidence

certain exhibits offered by the Government, over the objec-

tions and exceptions of the appellant, which errors were

prejudicial to the rights of the appellant.

Specification of Assigned Errors Relied Upon.

The appellant relies upon each of the errors assigned,

which are thirteen in number. The numbers of the assign-

ments of error and the pages of the transcript of record

where the same appear are as follows:

Number Page

1 25

2 25

3 25, 26

4 26

5 26, 27

6 27, 28

7 28, 29

8 29

9 29, 30

10 30, 31

11 31,32

12 32

13 32
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ARGUMENT.

It is the appellant's contention that the judgment and

sentence of the Court below cannot be sustained, for the

reason that the permanent injunction, upon the alleged

violation of which this proceeding is based, ran only

against the appellant,

"individually and doing business under the firm name

and style of the Edwards Fruit Company, and his

respective officers, agents, attorneys, employees and

assigns, and all other persons acting under him or

them or in their behalf, or claiming so to act;"

while the evidence showed that whatever shipments of

oranges were made were shipments by Edwards Fruit

Company, Inc., a California corporation, and if they were

overshipments they were in excess of allotments issued

to that corporation, and not to the appellant. Hence, if

the Secretary of Agriculture's Order No. 2 has been

violated, such violation was on the part of the corporation,

which was not under any injunction, and the appellant

cannot lawfully be convicted of contempt by reason of

the acts of another, such other not being the appellant's

agent or assignee, and not acting in his behalf.

Counsel for the Government plainly stated at the outset

of the trial that the allegations of the information and

petition on which the Government would rely were these

[p. 36]

:

(1) That the corporation was the alter ego of the

appellant.
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(2) That the corporation was the assignee of the

appellant.

(3) That the shipments which are charged to be

in excess of allotments were made by the corporation

on behalf of and with the consent of the appellant.

The appellant takes the position that the first of the

Government's three points is untenable in a criminal pro-

ceeding, and that there is no evidence sufficient to sustain

any of these three. For this reason the information and

petition should have been dismissed at the close of the

Government's case and, in any event, the appellant should

have been found not guilty at the close of the entire case.

The appellant urges that this is true, even if all of the

Government's exhibits received in evidence over his objec-

tions and exceptions, and which are the subject of eleven

of his assignments of error, were held to be properly

admitted in evidence and were considered as a part of the

evidence. The appellant insists, however, that all of the

exhibits referred to should have been excluded, and that

their admission in evidence was prejudicial to his rights.
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I.

The Government Failed to. Sustain Its Burden of

Proof.

The argument under this heading is addressed to assign-

ment of error No. 1, which is as follows:

'The Court erred in denying the motion made on

behalf of the defendant, Hugh David Edwards, to

dismiss the information and the petition for order

to show cause at the end of the Government's case

on the ground that the evidence was insufficient as

a matter of law to sustain the information and petition

for order to show cause."

The authority most frequently cited by the courts in

contempt cases is the case of Gompcrs v. Buck's Stove

and Range Co., 221 U. S. 418, 55 L. Ed. 797. In that

case the Supreme Court said:

"Without deciding what may be the rule in civil

contempt, it is certain that in proceedings for crimi-

nal contempt the defendant is presumed to be inno-

cent, he must be proved to be guilty beyond a reason-

able doubt, and cannot be compelled to testify against

himself."

Again, in the case of Michaelson v. United States, 266

U. S. 42, 69 L. Ed. 162, 167, the Supreme Court reiterated

the rule in this language:

"In criminal contempts, as in criminal cases, the

presumption of innocence obtains. Proof of guilt

must be beyond a reasonable doubt, and the defendant

may not be compelled to be a witness against him-

self."



—10—

This rule has been universally followed.

Russell V. United States (C. C. A. 8), 6 Fed. (2d)

389, 394;

Tjosevig v. United States (C. C. A. 9), 255 Fed. 5.

In the case last above cited, this Court, in reversing a

judgment of conviction, said:

"This is a case of criminal contempt and in such

a case it is the rule that the trial court must be con-

vinced of the guilt of the accused beyond a reason-

able doubt."

It has also been specifically held that in criminal con-

tempt cases the criminal intent of the accused is included

among the matters which must be proved beyond a reason-

able doubt before guilt may be established.

United States v. Carroll, 147 Fed. 947;

United States v. Jose, 63 Fed. 951, 954.

The requirements which must be met before evidence

may be deemed to constitute proof beyond a reasonable

doubt, are equally well established. Briefly stated, the

settled rule is that if the evidence, taken as a whole, is as

consistent with innocence as with guilt, a conviction should

not be sustained.

Edwards v. United States (C. C. A. 8), 7 Fed.

(2d) 357.

In Turmette v. United States (C. C. A. 8), 2 Fed. (2d)

15, it was said (p. 16) :

"He may be guilty; the facts and circumstances

adduced arouse a suspicion of guilt, but mere sus-
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picion is not a sufficient ground on which to convict

a man of any criminal offense."

(Page 17)

:

"Whenever a circumstance, relied on as evidence

of criminal guilt, is susceptible of two inferences,

one of which is in favor of innocence, such circum-

stance is robbed of all probative value, even though

from the other inference, guilt may be fairly de-

ducible."

In the case of Wright v. United States (C. C. A. 8),

227 Fed. 855, 857, the Court held:

"The legal presumption was that he was innocent

of that crime until he was proved to be guilty beyond

a reasonable doubt. The burden was upon the gov-

ernment to make this proof, and evidence that is as

consistent with innocence as with guilt is insufficient

to sustain a conviction. Unless there is substantial

evidence of facts which exclude every other hypothe-

sis but that of guilt, it is the duty of the trial court

to instruct the jury to return a verdict for the ac-

cused; and where all the substantial evidence is as

consistent with innocence as with guilt, it is the duty

of the appellate court to reverse a judgment of con-

viction."

To the same effect is Wiener v. United States, 282 Fed.

799.

Let us, then, examine the evidence produced by the

Government, with a view to determining whether it meas-

ures up to these universally recognized standards. This
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evidence appears in the Bill of Exceptions, at pages 35 to

54 of the Record. It is there set forth as concisely as

possible, and a detailed statement of it here would be

repetitious.

Analyzing this evidence, including the exhibits admitted

by the Court below over the objections and exceptions of

the appellant, and viewing it in the light most favorable

to the Government's contentions, we find that the Govern-

ment's case against the appellant consisted of these ulti-

mate facts, and nothing more:

1. A permanent injunction was issued by the

Court below in 1936, against the appellant Hugh

David Edwards, individually and doing business un-

der the firm name and style of the Edwards Fruit

Company, and his respective officers, agents, attor-

neys, employees, and assigns, and all other persons

acting under him or them or in their behalf, or claim-

ing so to act, restraining them from handling or ship-

ping oranges grown in California or Arizona in inter-

state commerce or to Canada, in violation of the Sec-

retary of Agriculture's Order No. 2.

2. On December 9, 1937, Edwards Fruit Com-

pany, Inc., a corporation, was duly organized under

the laws of California, with the appellant and two

other persons as the incorporators and first directors,

and a certified copy of the Articles of Incorporation

was duly filed in the office of the Clerk of the County

of Riverside, where the corporation's principal office

was located, and all filing fees were paid. (Ex. No.

14.)
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3. Mrs. Ray Edwards, the appellant's mother, was

one of the organizers of this corporation, and was

the sole stock subscriber, having subscribed for five

of the one hundred fifty authorized shares of the

$100.00 par value capital stock of the corporation,

for $500.00, in cash, prior to the organization. (Ex.

No. 14.)

4. At the first meeting of the directors of Ed-

wards Fruit Company, Inc., in December, 1937, a

code of by-laws and a seal were adopted, a form of

stock certificate was approved, and the appellant was

elected president of the corporation, and was author-

ized and directed to make application to the Commis-

sioner of Corporations of Cahfornia for a permit to

issue the five shares of stock subscribed for by Mrs.

Ray Edwards. (Ex. No. 14.)

5. The application for a permit to issue the five

shares of the stock of the corporation to Mrs. Ray

Edwards was not actually filed until July, 1940, at

which time, upon such application, the permit was

duly issued. (Ex. No. 14.)

6. Edwards Fruit Company, Inc., applied for and

obtained an allotment and a prorate base, under the

Secretary of Agriculture's Order No. 2, for the

Valencia orange season of 1940, the application being

signed by the appellant as president of the corpora-

tion, and allotments specifying the quantity of Valen-

cia oranges permissible to be shipped by the corpora-

tion during the four weeks in question were issued

to the corporation.
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7. Edwards Fruit Company, Inc., shipped Valen-

cia oranges in excess of its allotments during each

of these four weekly periods.

8. A field representative of the Growers Advisory

Committee in Orange County called at a packing house

of Edwards Fruit Company, Inc., during the summer

of 1940, and obtained information regarding fruit

picked by the corporation, either from the office girl

or from the appellant, if he was there, and on one

occasion saw the appellant give some instructions to

the office girl.

9. A field representative of the Growers Advisory

Committee in the Redlands District called at the pack-

ing houses operated by the appellant under the ficti-

tious firm name of the Edwards Fruit Company, at

Colton and at Highgrove, prior to the organization

of the corporation. He continued to call at the High-

grove plant after it was taken over by the corporation,

and did not observe any change in the personnel of

that plant around December 11, 1937. The packing

operations went on as usual, and Mrs. Ray Edwards

was the foreman at that plant.

10. On a previous information charging criminal

contempt for alleged violation of the same injunction

which is the basis of the present case, the appellant

entered a plea of guilty, and was fined $100.00.

It is at once apparent that the Government did not even

attempt to prove any overshipment of oranges by the ap-

pellant, nor any other violation of Order No. 2 on his

part. Nor does this evidence fit into any of the Govern-

ment's three theories.
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The first of these theories, that the corporation was the

alter ego of the appellant, is wholly untenable in any event,

for the doctrine has never been applied in criminal cases.

Even if this were a civil suit in equity seeking to disre-

gard the corporate entity, the evidence presented would be

clearly deficient for that purpose.

There is a total absence of any evidence to prove the

second of these theories, namely, that the corporation was

the assignee of the appellant.

The same is true with respect to the third theory, that

the corporation acted on behalf of the appellant and with

his consent. Surely it could not seriously be contended

that the mere fact that the appellant might have had

knowledge of the acts of the corporation would be suffi-

cient to convict him of violating an injunction restraining

him from doing similar acts.

The only suspicious circumstance to be found in any of

the evidence is the fact that a permit to issue the stock

subscribed for by Mrs. Ray Edwards in 1937 was not

applied for until 1940. This fact, however, even in the

absence of any explanation, could have no real significance

in the present case.

A stock certificate is nothing more than evidence of

ownership of the shares which it represents, and one who
has subscribed for shares of a corporation is a stockholder

for all purposes, even though a stock certificate may never

have been issued to him.

Thayer v. Butler, 141 U. S. 234, 35 L. Ed. 711

;

Pacific National Bank v. Eaton, 141 U. S. 227, 35
L.Ed. 702;

Hawley v. Upton, 102 U. S. 314, 26 L. Ed. 179.
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Section 278 of the Civil Code of California defines

"shareholder", or ''stockholder", or "holder of shares", as

including "a subscriber to shares in cases in which no

certificates are outstanding".

And in 6a Cal. Jur., at pages 410 and 411, it is said:

"The shares of stock and interest of the stock-

holder being distinct from the certificates evidencing

such shares or interest, one may own an interest in

the capital stock although the certificates are never

issued to him, for the share exists independently of

any certificate. Consequently, acceptance by the cor-

poration of the application of a subscriber for the pur-

chase of stock constitutes a sale, and title to or own-

ership of the stock ipso facto vests in him, * * *"

Furthermore, in California it has been held that failure

to issue stock certificates does not affect the legality of a

corporation. This was decided in the case of /. W. Wil-

liams Co. V. Quin, 44 Cal. App. 296, where suit was

brought against three individuals who were incorporators

of a corporation, to recover from them the purchase price

of merchandise sold to the corporation. It was claimed

that because no stock was ever issued, no officers or di-

rectors were ever elected, no meetings were ever held, and

nothing was done by the incorporators beyond the filing

of articles of incorporation with the Secretary of State

and with the county clerk, the "pretended" corporation

"never had any capital whatever" and no existence in

fact. The findings were that the three incorporators met

and elected themselves a board of directors and proceeded

to organize and do business as a corporation; that no cap-
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ital stock was ever issued to anyone; that no officers or

directors were ever elected by stock representation; and

that nothing further than to execute and file articles of

incorporation with the Secretary of State and the county

clerk was ever done to complete the organization by any

persons holding stock. Upon these findings, the trial

court rendered judgment against the individual incor-

porators. In reversing this judgment, the appellate court

said (p. 298) :

"We think, from the facts as determined by the

court in the finding quoted, it must be concluded that

the corporation was regularly and legally formed.

The mere fact that certificates of stock were not

issued does not detract from this conclusion, for the

incorporators became stockholders and were entitled

to have issued to them the certificates for the number
of shares which they had subscribed for. It may be

added that a copy of the articles of incorporation

was received in evidence, and these articles showed

that each of the five incorporators subscribed for one

share of stock each of the par value of ten dollars.

The directors selected for the first year were named,

and it seems that all things were done that are re-

quired to be done under section 290 of the Civil Code,

which prescribes what shall be shown by the articles

of incorporation. Persons dealing with the corpora-

tion were bound to take notice of the contents of the

articles which were regularly filed."

It is respectfully submitted that the conclusion is in-

escapable that the appellant's motion for dismissal at the

close of the Government's case should have been "ranted.
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11.

The Evidence as a Whole Proved Appellant Not

Guilty.

The argument under this heading is addressed to As-

signment of Error No. 2, which is as follows

:

"The Court erred in finding the defendant, Hugh

David Edwards, guilty of contempt as charged in the

information and petition for order to show cause at

the end of the whole case, the evidence being insuffi-

cient as a matter of law to sustain such conviction."

The uncontradicted testimony introduced by the appel-

lant in defense completely negatived any unfavorable in-

ferences which could possibly have been drawn from the

Government's evidence, and conclusively allayed any suspi-

cions which that evidence might have aroused. The evi-

dence on behalf of the appellant is succinctly set forth in

the Bill of Exceptions, at pages 56 to 72 of the Record.

This evidence establishes the following additional facts:

1. The appellant's mother, Mrs. Ray Edwards, a

widow, owned and operated an auto camp, and had sub-

stantial private means of her own.

2. Mrs. Ray Edwards was thoroughly experienced in

the fruit business, with the exception of the selling end of

the business.

3. The appellant did not make a success of the busi-

ness which he owned and operated individually under the

fictitious name of Edwards Fruit Company, and in Decem-
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ber, 1937, he had no money to carry on that business

further.

4. Mrs. Ray Edwards then decided to try to provide

during her lifetime a means by which all of her five adult

children, including the appellant, could earn a livelihood

in the fruit business, in which they were all experienced,

and to that end she caused the Edwards Fruit Company,

Inc. to be organized as a California corporation, employ-

ing Attorney Henry Wenzlafif, of San Bernardino, for

that purpose, and paying all organization expenses out of

her own funds.

5. The incorporators and first directors of Edwards

Fruit Company, Inc., were the appellant, and Mrs. Ray

Edwards' two sons-in-law. Another of her sons was the

foreman for the corporation, and a daughter-in-law was

the secretary and bookkeeeper. Later, changes were made

from time to time in the membership of the board of

directors.

6. Mrs. Ray Edwards was the only subscriber for any

of the corporation's stock, and she made her subscription

and paid in $500.00, the full subscription price, at the time

of the organization, in December, 1937. She was under

the impression that the stock was issued to her at that time

and was in the corporation's safe. Later she discovered

that it had not been issued, and this oversight was rectified

in July, 1940.

7. Mrs. Ray Edwards took an active part in the opera-

tion and management of the business of the corporation,



—20—

and in the formulation of its policy, provided all the

money required to operate the corporation, and was the

only person who ever put anv money into the business.

When the corporation was first organized, she bought

and paid for the packing house and machinery at High-

grove for the use of the corporation, purchasing it with

^
her own money from a Mr. Wolever, of Riverside. In

January, 1940, she personally paid off an indebtedness of

the corporation to the bank, amounting to $12,000.00, by

borrowing that sum on this packing house and machinery,

and on her home. She received no dividends on her stock,

and not a penny of profit, because the corporation oper-

ated at a loss.

8. The appellant received nothing from the corpora-

tion, at any time, except a salary of $200.00 per month as

compensation for his services, and he did not draw the

full amount of his salary. This salary was higher than

that of other members of the family working for the cor-

poration, because the appellant was in charge of sales.

9. The appellant was the sole owner of the business

which he conducted under the firm name and style of

Edwards Fruit Company, and his mother had no connec-

tion with and no interest in that business. The appellant

had a California state license as a broker, dealer, and

commission merchant when he was doing business as an

individual under the fictitious name of Edwards Fruit

Company. This license expired June 1, 1940, and was not

renewed. After the corporation was organized and had
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started operations, the appellant continued for a time to

do business as an individual under the name of Edwards

Fruit Company, completing whatever orang"e contracts he

may have had outstanding, and he also handled and

shipped twelve cars of lemons on consignment as late as

1939. None of his contracts was taken over by the cor-

poration, and the appellant did not ship a single box of

oranges during any of the four weekly periods in question

in this case.

10. The appellant has never intentionally violated the

injunction against him, and has never intended to do any

act or cause any act to be done in violation of it. In fact,

at a meeting of the directors of the corporation, when it

was stated by other directors that the corporation had

received legal advice to the effect that it could overship its

allotments because of certain pending litigation, the appel-

lant opposed such action and threatened to resign if the

corporation overshipped.

11. The appellant did resign as an officer and director

of the corporation on November 1, 1940, and has since

been working as sales manager on a salary and percent-

age basis for another fruit packing company, at Colton,

in which he has no ownership nor interest whatever.

12. Edwards PYuit Company, Inc., is now out of busi-

ness entirely.

Certainly there is nothing in any of this testimony

which could possibly be construed as proof of guilt on the
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part of the appellant. Any suspicion that the corporation

might have been a mere subterfuge designed for the sole

purpose of evading the injunction is not only not con-

firmed by the evidence, but is definitely and conclusively

refuted by it.

Moreover, this evidence finally disposes of the Govern-

ment's three theories. In the face of this uncontradicted

testimony, it would be impossible to conclude that the cor-

poration was the appellant's alter ego, even if it were not

the law that the alter ego theory can never be made the

basis for conviction of a crime.

At the close of the Government's case, proof that the

corporation was the appellant's assignee, or that it was

acting on his behalf, was merely lacking. But at the end

of the whole case, it had been affirmatively shown that

neither of these allegations was true.

In finding the corporation not guilty, the Court below

must of necessity have found that the corporation was

not the appellant's assignee, and that in overshipping its

allotments it was not acting on his behalf; for otherwise

the corporation would have been guilty of a direct viola-

tion of the injunction, which by its terms expressly en-

joins the appellant's assigns, and all other persons acting

in his behalf. (Gov't's. Exs. Nos. 1 and 2.)

It is therefore respectfully submitted that upon the evi-

dence as a whole, the appellant should have been found

not guilty and purged of contempt at the close of the

entire case.
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III.

The Court Below Erred in Receiving in Evidence

Government's Exhibits Nos. 4, 5, 6, 7, 8, 9, 10, 11,

12, 13, and 15.

The argument under this heading is addressed to As-

signments of Error Nos. 3 to 13, both inclusive. These

assignments all relate to exhibits received in evidence over

the objections and exceptions of the appellant, and they

are printed in full in an appendix to this brief. With the

exception of Assignments of Error Nos. 3 and 4, relat-

ing to Government's Exhibits Nos. 4 and 5, respectively,

all of these assigned errors are so similar in nature that

they may properly be grouped for consideration.

Government's Exhibits Nos. 4 and 5, covered by As-

signments of Error Nos. 3 and 4, respectively, are in

reality one and the same. Exhibit No. 4 is the informa-

tion, and Exhibit No. 5 is the judgment and commitment

of the Court below, in an earlier criminal contempt pro-

ceeding brought against the appellant by reason of an

alleged violation of the same injunction on which the

present proceeding is based, to which information the

appellant had entered a plea of guilty, and had been fined

$100.00.

It is believed that the appellant's objections to the intro-

duction of these two exhibits were well taken, and that

they should have been excluded. The facts and circum-

.stances surrounding that case do not appear, and we may
only surmise what considerations may have induced the

appellant to plead guilty and accept a nominal fine. In

any event, those exhibits have no tendency either to

prove or disprove any of the issues in the present case,

and they have no legitimate place in this record.
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Exhibits Nos. 6, 7 and 8, covered by Assignments Nos.

5, 6 and 7, respectively, are files of railroad shipping

orders pertaining to shipments made by Edwards Fruit

Company. Inc. It is submitted that they should have been

excluded for the reason that they do not tend to prove

any violation of the injunction on the part of the appel-

lant. Exhibit No. 7 is subject to the further objection

that it is not the best evidence, and that no proper foun-

dation was laid for its introduction. Many of the papers

in this file were notations in the handwriting of unidenti-

fied persons, some of them even being in code, and none

of them bearing the signature of the appellant. The Court

below also permitted copies of these papers to be sub-

stituted for the originals, over the appellant's objection.

Exhibits Nos. 9, 10, 11, 12 and 13, covered by Assign-

ments Nos. 8, 9, 10, 11 and 12, respectively, are all records

pertaining to allotments for the shipment of oranges

issued to Edwards Fruit Company, Inc., and shipments

made by that corporation under or in excess of those

allotments. They are all subject to the same objection,

namely, that they do not tend to prove any violation of

the injunction on the part of the appellant.

Exhibit No. 15 is a list made by Efert B. McCormick,

a field representative of the Growers Advisory Commit-

tee, some time in the early part of the navel season of

1937, at the packing plant at Highgrove, purporting to

.show growers' contracts (pp. 52, 53). Objection was made

on the grounds that this document was irrelevant and

immaterial, that it was not the best evidence, and that no

foundation had been laid for its admission. It is sub-

mitted that the objection was well taken, on all the grounds

stated, and that the exhibit should have been excluded.



—25—

While the exhibits above referred to were insufficient

as a matter of law to warrant the appellant's conviction,

nevertheless, it is believed that their admission in evidence

was clearly prejudicial error.

Conclusion.

It is possible to account for the view taken of this case

by the Court below only upon the assumption that the

Court was under a misapprehension as to the law with

respect to the degree of proof necessary to convict in a

criminal contempt case. That this is so, is indicated by

the remarks of the same Court in deciding another criminal

contempt case tried subsequently to the case at bar. The

case referred to was United States of America v. Fred

Krinard, individually and doing business as Krinard

Packing Company, No. 1 4,606-Y Criminal. The reporter's

transcript in that case shows that the Court said:

"* * * but we must bear in mind this is a con-

tempt proceeding and it is not correct to say that the

case must be proved beyond a reasonable doubt, be-

cause it is punishment for violation of an order of

court, and not of a statute, and the preponderance of

the evidence is sufficient to find a defendant guilty."

But even if it were the law that a mere preponderance

of the evidence is sufficient in such cases, it is submitted

that the evidence in the present case did not preponderate

against the appellant, but on the contrary, there was no

substantial evidence whatever pointing to his guilt.

For all of the foregoing reasons, the appellant prays

that the judgment of conviction herein be reversed.

Respectfully submitted,

G. V. Weikert,

Attorney for Appellant.





APPENDIX.

Assignment of Error No. 3.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 4 in evidence, said exhibit

consisting of the informa- [20] tion in case No. 13589-Y,

in the above entitled Court, which was a criminal con-

tempt proceeding, entitled United States of America vs.

Hugh David Edwards, et al., said information charging

said defendant Hugh David Edwards with contempt by

reason of an alleged violation of the same injunction on

which, the present proceeding is based, and to which said

information said defendant Hugh David Edwards had

entered a plea of guilty. The said objection was made on

the grounds that said exhibit was incompetent, irrelevant,

and immaterial, and that it did not tend to prove or dis-

prove any of the issues in the present case. The objec-

tion was overruled on the ground that the said exhibit

has a bearing on the knowledge of the contents of the

order, and an exception was taken.

Assignment of Error No. 4.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 5 in evidence, said exhibit

consisting of the judgment and commitment of the Court

in said case No. 13585-Y, entitled United States of

America v. Hugh David Edwards, et al, finding said de-

fendant Hugh David Edwards guilty of contempt in said

case. The said objection was made on the grounds that

said exhibit was incompetent, irrelevant, and immaterial
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and that it did not tend to prove or disprove any of the

issues in the present case. The objection was overruled,

and an exception was taken.

Assignment of Error No. 5.

The Court erred in overruHng the objection on be-

half of the defendant, Hugh David Edwards, to the re-

ceipt of Government's Exhibit No. 6 in evidence, said

exhibit consisting of shipping orders from the files of the

Southern Pacific Railroad Company produced by the wit-

ness George M. Meyers, an employee of said company,

purporting to show the actual shipments made by Ed-

wards Fruit Company, Inc., during the weeks in question.

The said objection was made on the grounds that said

shipping orders [21] pertained to the shipments of Ed-

wards Fruit Company, Inc., as shown on the face of the

documents, and that they would be incompetent, irrelevant,

and immaterial to prove any issue before the Court as

to the defendant Hugh David Edwards, and on the fur-

ther ground that no proper foundation had been laid for

their introduction, the connection, if any, between defend-

ant Hugh David Edwards, and Edwards Fruit Company,

Inc., which would prove that any over-shipment on the

part of that corporation constituted a violation of the in-

junction which was issued only against Hugh David Ed-

wards, not having been shown, and that any such connec-

tion should first be established. The Court, in overruling

the objection, stated that ultimately he agreed that the

Government would have to show that relationship, but

that they do not have to establish the relationship before

offering any evidence, and that if that is all they show, a

motion to dismiss the contempt may be made at the end of

Government's case. An exception was taken.
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Assignment of Error No. 6.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 7 in evidence, said exhibit

consisting of a file of diversion orders of Pacific Fruit Ex-

press Company, produced by the witness Charles H. Sher-

man, an employee of said company, purporting to cover

shipments made by Edwards Fruit Company, Inc. The

said objection was made on the grounds that said file of

papers was incompetent, irrelevant, and immaterial, that

the papers in said file were not the best evidence, that they

are hearsay, and not binding on the defendant Hugh

David Edwards, and that no foundation had been laid for

their introduction; that they are for the most part nota-

tions bearing the handwriting of various persons, some

of them in code, many of them marked "copy", very few

of them purporting to bear even the name of Edwards

Fruit Company, Inc., and none of them bearing the signa-

ture of Hugh David Edwards. The Court [22] ruled on

said objection as follows : "They may be received and I

will see the relationship later on. There are a lot of things

about this shipping business that I don't understand yet.

They may be received as one exhibit, and copies may be

used instead of the originals." An exception was taken.

Assignment of Error No. 7.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt of

Government's Exhibit No. 8 in evidence, said exhibit con-

sisting of shipping orders from the files of the Santa Fe

Railroad Company produced by the witness Harold

Stephens, an employee of said company, purporting to
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show shipments made by Edwards Fruit Company, Inc.

The said objection was made on the grounds that said

shipping orders were incompetent, irrelevant, and imma-

terial, not tending to prove any issues before the Court,

and on the further ground that no proper foundation had

been laid for their introduction. The objection was over-

ruled, and an exception was taken.

Assignment of Error No. 8.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 9 in evidence, said exhibit

consisting of the application for allotments and a prorate

base of the Edwards Fruit Company, Inc., by H. Ed-

wards, President, showing that it was filed April 26, 1940

with the Growers Advisory Committee. The said objec-

tion was made on the grounds that said exhibit was in-

competent, irrelevant, and immaterial, and that it did not

tend to prove any issue involving the defendant Hugh

David Edwards, and on the further ground that no foun-

dation has been laid for its admission in evidence unless

and until it is shown that there is some connection between

the acts of the corporation and the acts of the individual

other than as an officer of the corporation. The objection

was overruled, and an exception was taken. [23]

Assignment of Error No. 9.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt of

Government's Exhibit No. 10 in evidence, said exhibit con-

sisting of four authenticated orders of the Secretary of

Agriculture, numbered 211, 212, 213, and 214, covering
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weekly proration periods commencing July 28th and end-

ing August 3rd, commencing August 4th and ending

August 10th, commencing August 11th and ending August

17th, and commencing August 18th and ending August

24th, being the four proration periods in question in the

information; and also containing the number of carloads

of oranges shippable from prorate district 2 during each

of said weeks, and the prorate basis fixed for the Edwards

Fruit Company, Inc., by the Secretary of Agriculture for

the plants at Highgrove and at Orange, and directing that

the allotment to the Edwards Fruit Company, Inc., and

all other shippers, is to be the product of the prorate base

and the total number of shippable cars. The said objec-

tion was made on the grounds that the said exhibit was

incompetent, irrelevant, and immaterial. The objection

was overruled, and an exception was taken.

Assignment of Error No. 10.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 11 in evidence, said exhibit

consisting of a shipper's performance record of the Ed-

wards Fruit Company, Inc., covering the past Valencia

orange season, including the four proration weeks in ques-

tion, made by the Growers Advisory Committee, and

showing the original allotment issued to the Edwards

Fruit Company, Inc., the report of that company's weekly

shipments, its over or under shipments, loans or pay-

backs. The objection was made on the grounds that said
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exhibit was incompetent, irrelevant and immaterial, and

that no foundation had been laid, in view of the fact [24]

that it is applicable only to the Edwards Fruit Company,

Inc., and not to defendant Hugh David Edwards. The

objection was overruled, and an exception was taken.

Assignment of Error No. 11.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt of

Government's Exhibit No. 12 in evidence, said exhibit

consisting of a summary prepared by the witness Fred C.

Morgan, office manager and chief prorate clerk of the

Growers Advisory Committee of the California-Arizona

Orange Grapefruit Agency, purporting to show the total

permissible weekly shipments of the Edwards Fruit Com-

pany, Inc., based on his computation from the Secretary's

orders and the shipper's performance record, which had

already been received in evidence over objection and ex-

ception of counsel for defendant Hugh David Edwards,

and purporting to show said witness' computation of the

total number of boxes of oranges shipped during each of

the four weeks in question by the Edwards Fruit Com-

pany, Inc., and purporting to contain the said witness'

computation of violations on the part of the Edwards

Fruit Company, Inc. The said objection was made on

the same grounds stated in the objections previously made

to the introduction of the original records purportedly

summarized, namely, that the said exhibit was incompe-

tent, irrelevant, and immaterial, and that there was no

proper foundation for its admission in evidence. The

objection was overruled, and an exception was taken.
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Assignment of Error No. 12.

The Court erred in overruling- the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 13 in evidence, said exhibit

consisting of shipping reports made by the Edwards Fruit

Company, Inc. to the Growers Advisory Committee, for

the week commencing July 28th, and for the week com-

mencing August 4th. The said objection was made on

the grounds that the said exhibit was incompetent, irrele-

vant, and immaterial, [25] and that no proper foundation

had been laid for its introduction in evidence. The objec-

tion was overruled, and an exception was taken.

Assignment of Error No. 13.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt of

Government's Exhibit No. 15 in evidence, said exhibit

consisting of a list made with pencil by the witness Efert

B. McCormick, district representative of the Growers Ad-

visory Committee for the Redlands district, some time in

the early part of the navel season of 1937, in the packing

plant at Highgrove, purporting to show growers' con-

tracts. The said objection was made on the grounds that

the said exhibit was irrelevant, and immaterial, and not

the best evidence, and that no foundation had been laid

for its introduction. The objection was overruled, and an

exception was taken.
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STATEMENT OF THE CASE.

Pleadings Involved and Proceedings Below.

An information was tiled by the United States Attorney

for the Southern District of California on September 5,

1940, entitled, "Information Charging Criminal Contempt

and Petition for Order to Show Cause," against Hugh
David Edwards, individually and doing business under the

firm name and style of the Edwards Fruit Company, and

Edwards Fruit Company, Inc., a California corporation,

and their respective successors, agents, and representatives,

alleging the filing of an action by the United States in the

court below on March 10, 1936, against Hugh David

Edwards, individually and domg business under the firm

name and style of the Edwards Fruit Company, said action

being Eq. No. 866-Y; that thereafter various proceedings
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were had in said action and on September 24, 1936, the

court below made an order in writing, directing- the issu-

ance of a permanent injunction against defendant Hugh

David Edwards, individually and doing business under the

firm name and style of the Edwards Fruit Company, and

his respective officers, agents, attorneys, employees, and

assigns, and all other persons acting under him or them

in their behalf or claiming so to act, from handling or

shipping oranges grown in California or Arizona in inter-

state commerce or to Canada, in violation of, or contrary

to, the terms and provisions of the Order Regulating the

Handling of Oranges and Grapefruit Grown in the States

of California and Arizona,^ issued by the Secretary of

Agriculture of the United States^ on January 4, 1936.

[R. 3-4.]

It is alleged that the order and writ of injunction were

personally served upon Hugh David Edwards on October

1, 1936, by the United States Marshal for the Southern

District of California [R. 4] and that on July 23, 1937,

this court affirmed the decree of the court below^ [R. 6].

It is alleged that on December 11, 1937, Hugh David

Edwards caused to be filed in the office of the Secretary

of State of the State of California articles of incorporation

lAs hereinafter used, the term "the Order" refers to Order No. 2 or

Order Regulating the Handling of Oranges and Grapefruit Grown in the

States of California and Arizona, issued by the Secretary of Agriculture

January 4, 1936.

2As hereinafter used, the term "the Secretary" refers to the Secretary

of Agriculture of the United States.

3The terms of Order No. 2 have been considered by this court and are

substantially set forth in Edt^'ards v. United States, 91 Fed. (2d) 767, and
American Fruit Grozvers v. United States, 105 Fed. (2d) 722. Copies of

said Order are a part of the Transcript of Record in Western Fruit

Grothers. Inc., etc., et al. v. United States, No. 9717, now pending before

this court.
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of the Edwards Fruit Company, Inc., which corporation

is the alter ego or assignee of Hugh David Edwards,

doing business under the fictitious name of the Edwards

Fruit Company. [R. 6.]

It is alleged that the Secretary, pursuant to the pro-

visions of the said Order, fixed weekly proration periods

as follows: July 28 to August 4, 1940; August 4 to

August 11, 1940; August 11 to August 18, 1940; and

August 18 to August 25, 1940; that for each of said

periods the Secretary fixed the total quantity of Valencia

oranges for shipment interstate and to Canada from Cali-

fornia and Arizona, the prorate bases for each handler who

had applied for allotments, and the quantity to be shipped

by each of such shippers or handlers ; that on or about

April 25, 1940, the Edwards Fruit Company, Inc., with

the consent and in behalf of Hugh David Edwards, filed

an application for an allotment and a prorate base for

Valencia oranges with the Growers Advisory Committee

of the California-Arizona Orange Grapefruit Agency.

[R. 8.]

That the Edwards Fruit Company, Inc., alter ego or

assignee of Hugh David Edwards, individually and doing-

business under the firm name and style of the Edwards

Fruit Company, in defiance and wilful violation of the

said Order, shipped in interstate commerce from Cali-

fornia during each of said proration periods in excess of

allotments issued to it 783, 879, 2,057, and 7,654 packed

boxes of Valencia oranges respectively : and that said ship-

ments were made with the consent and in behalf of Hugh

David Edwards. [R. 8-13.]

That said shipments were made unlawfully and with

intent to violate the conditions and provisions of the Order



of the Secretary and the [permanent injunction of the court

below. [R. 12.]

That orders were made by the court below and served

upon said defendants to show cause why they should not

be adjudged in contempt of the aforesaid decree or order

of the court below; that said defendants entered pleas of

not guilty to the information [R. 17] and on November

20, 1940, hearing was had and the court found appellant

guilty as charged in the information and the Edwards

Fruit Company, Inc., not guilty. [R. 18.]

Questions Involved.

(1) Whether the evidence introduced by appellee was

sufficient to support the finding of guilt of appellant.

(2) Whether all of the evidence was sufficient to sup-

port a finding of guilt of appellant.

(3) Whether errors were committed by the court below

in the admission of certain evidence.

Statutory Provisions Believed to Sustain Jurisdiction

of the Court Below.

Statutory provisions believed to sustain the jurisdiction

of the court below over the proceedings are as follows:

Title 28, Sections 385 to 390, inclusive, United States

Code (R. S., Sec. 725; March 3, 1911, c. 231, 36 Stat.

1163, 38 Stat. 738-740), provides for the prosecution and

punishment of contempts of writs, decrees, and orders of

the United States District Courts.
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Section 8a (6) of the Agricultural Marketing Agree-

ment Act of 1937 (Public No. 137, 75th Congress, Chapter

296, first session), Title 7, Section 608a (6), United States

Code

:

''The several district courts of the United States

are hereby vested with jurisdiction specifically to

enforce, and to prevent and restrain any person from

violating any order, regulation, or agreement, here-

tofore or hereafter made or issued pursuant to this

chapter, in any proceeding now pending or hereafter

brought in said courts."

The Facts.

A brief statement of the facts presented by the United

States against appellant is:

The court below, on September 24, 1936, issued a decree

in the action entitled "United States v. Hugh David Ed-

wards, individually and doing business under the firm

name and style of the Edwards Fruit Company," Eq. No.

866-Y, permanently enjoining appellant Hugh David Ed-

wards, individually and doing business as the Edwards

Fruit Company, from violating an order of the Secretary

of Agriculture denominated "Order No. 2 Regulating the

Handling of Oranges and Grapefruit Grown in the States

of CaHfornia and Arizona." [See Exhibit 1.^] A writ of

injunction was issued September 30', 1936, against appel-

lant in conformity with the decree [Exhibit 2] and was

on October 1, 1936, served upon appellant by the United

States Marshal for the Southern District of California

[Exhibit 3].

^Pursuant to stipulation and order, exhibits are omitted from the printed

record on appeal and are to be considered in their original form [R. 76].



An appeal was taken by appellant to this court from

the said decree of the court below, and the judgment of

the court below was affirmed July 22, 1937, as reported in

Edwards v. United States, 91 Fed. (2d) 767, et seq.

On December 2, 1937, appellant, his mother, Ray Ed-

wards [R. 56], and his brothers-in-law, John Gobel and

Jake Graham [R. 61], held a preliminary meeting to

organize a corporation, and at such meeting appellant was

elected chairman and his mother, the secretary thereof

[Exhibit 9]. Articles of incorporation of the Edwards

Fruit Company, Inc., were approved at this meeting [Ex-

hibit 9]. Ray Edwards subscribed for 5 shares of stock

and the articles of incorporation were filed with the

Secretary of State of the State of California and a certified

copy, in the office of the county clerk of Riverside County,

California, on December 11, 1937. As appears from the

said articles [Exhibit 9], the chief purpose of the corpora-

tion was to own, operate, and manage a general fruit and

produce business. By-laws were also adopted at the time

[Exhibit 9]. Appellant, Gobel, and Graham were elected

directors of the corporation; appellant was also elected

president and general manager, Gobel and Graham were

elected vice-president and secretary, respectively [Exhibit

9].

On July 13, 1938, an information was filed in the

Southern District of California in an action entitled

''United States v. Hugh David Edwards, individually

and doing business under the firm name and style of the

Edwards Fruit Company, and Edwards Fruit Company,

Inc., a California corporation," No. 14,505-Y, charging

tliat the Edwards Fruit Company, Inc., with the consent
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and at the direction of Hugh David Edwards, the presi-

dent and general manager of the corporation, shipped

oranges in interstate commerce in violation of Order No. 2

and in violation of the provisions of the injunction of

the court below in action: ''United States v. Hugh David

Edwards, individually and doing business under the firm

name and style of the Edwards Fruit Company," Eq. No.

866-Y, during the proration weeks of February 20 to 27,

1938, and April 17 to 24, 1938. Appellant entered a plea

of guilty to the charge and was fined $100.00 [Exhibit 5].

On April 26, 1940, the application of the Edwards Fruit

Company, Inc., to the CaHfornia-Arizona Orange Grape-

fruit Agency for prorate base and for allotments to ship

oranges during the 1940 Valencia orange season was made,

[Exhibit 9]. It was signed: "Edwards Fruit Company,

Inc.," by "H. Edwards, President" and "Ruth Edwards,

Secretary." Thereafter, and continuing to the prorate

week commencing July 28, 1940, Edwards Fruit Compan}-,

Inc., shipped in conformity to allotments issued it by the

Secretary pursuant to the Order [Exhibit 11].

For the prorate weeks of July 28 to August 3, 1940;

August 4 to 10, 1940; August 11 to 17, 1940; and August

18 to 24, 1940, the Secretary, in accordance with Order

No. 2, fixed the total quantity of carloads of Valencia

oranges to be shipped from California and Arizona. The

Secretary fixed the prorate bases of all handlers of

Valencia oranges subject to the Order, including Edwards

Fruit Company, Inc., for such weekly periods. The Sec-

retary directed that the allotment to each handler during

such weeks should be the product of the prorate base and

the total quantity to be shipped [Exhibit 10], Allotments

were made to the Edwards Fruit Company, Inc., during



such weeks, in accordance with the directions of the Sec-

retary and the terms of Order No. 2 [R. 44-46]. In

computing allotments, various adjustments such as "pay

backs," "tolerances," and "borrowings" were made by the

Growers Advisory Committee of the California-Arizona

Orange Grapefruit Agency, as required by Order No. 2

[R. 46-49; Exhibits 11 and 12].

During each of the four aforesaid prorate weeks, Ed-

wards Fruit Company, Inc., shipped from California into

interstate commerce in excess of the allotments fixed for

it the following quantities of packed boxes of Valencia

oranges, respectively: 783, 879, 1,375, and 7,654 [Exhibits

6, 7, 8, 11, and 12].

It was testified by Efert B. McCormick, field represen-

tative of the Growers Advisory Committee, that at the

time of the incorporation of the Edwards Fruit Company,

Inc., on or about December 11, 1937, appellant, doing

business as the Edwards Fruit Company, had been operat-

ing a packing plant at Highgrove, Riverside County, Cali-

fornia [R. 51]; that both before and after incorporation

the same house and equipment were used; that Ruth Ed-

wards, a sister-in-law, served as bookkeeper before and

after incorporation [R. 52] ; and that the corporation, after

the date of incorporation, picked and handled orange crops

pursuant to contracts with growers which Edwards had

acquired in his individual capacity prior to the date of

incorporation [R. 52-53] ; and that there was no change

in the personnel employed at the Highgrove plant subse-

quent to incorporation [R. 54].

Dana S. Newkirk testified that he was a field represen-

tative of the Growers Advisory Committee in Orange

County and had known appellant since May, 1940; that



since that time he had called on the Edwards Fruit Com-

pany, Inc., every week in order to check estimates of

oranges reported to be controlled by such company [R. 50] ;

that he "carried on such business with the office girl, or

with Hugh Edwards if he was there;" that he had observed

appellant giving instructions to the office girl at this plant,

and specifically one time in August, when he requested

information, he was advised by the office girl that he

would have to get such information from appellant [R.

50] ; and that thereafter appellant informed him that on

advice of the attorney he was not at liberty to give him

the information [R. 50].

On September 26, 1940 (subsequent to the filing of the

information in this case), an application was filed by the

Edwards Fruit Company, Inc., with the Department of

Investment, Division of Corporations of the State of Cali-

fornia [Exhibit 14] for a permit authorizing it to sell 5

shares of stock to Ray Edwards. The permit was issued

September 30, 1940 [Exhibit 14].

In the appHcation [Exhibit 14], which was sworn to by

appellant as president of the Edwards Fruit Company, Inc.,

on July 3, 1940 (italics supplied), it is alleged:

"That the number of shares of said corporation

which may be issued is One Hundred Fifty (150)

shares of the par value of One Hundred ($100.00)

each; that all of said stock is common stock;

"That the securities proposed to be issued are as

follows

:

"1. Five (5) shares to Ray Edwards in consider-

ation of Five Hundred ($500.00) Dollars cash.
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''That the money derived from the proposed issue

will be used in the conduct of the business of the

corporation, upon the following plan:

"To be used in buying crops of oranges, which said

oranges will be picked and sold on the market by the

said Edwards Fruit Company, Inc.,

"That the said corporation has no liabilities or

assets, and has none in contemplation, except as here-

inabove set forth;

"That the said corporation has no bonds issued or

authorized, and no notes or other indebtedness out-

standing except the cost of incorporation;

"The officers of said corporation, their residences

and postoffice addresses, are as follows

:

"President and Manager - - - - Hugh Edwards

Colton, California

"Vice-President -------- John Gobel

Ontario, CaHfornia

"Secretary-Treasurer ------ Jake M. Graham
Ontario, California

"Hugh Edwards has been engaged in the orange

business for 12 years and has had considerable experi-

ence in managing and operating packing houses. He
understands the citrous industry from the growing to

the selling end. He is the son of the Ray Edwards

to whom the stock is to be issued.

"John Gobel has worked in the fruit business many
years and understands the packing house business as

well as the buying and selling end thereof. He owns

real property and has had experience in other business

as well as the citrous.
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"Jake M. Graham has worked in the orange indus-

try for several years and has had experience in the

packing house end of the work, Has real property of

his own and has had experience in other business."

At the conclusion of the government's case, appellant

moved to dismiss. The motion was denied and Ray Ed-

wards was called on behalf of appellant and testified sub-

stantially as follows:

That she was the mother of appellant and she incor-

porated the company and paid $500.00 in cash for shares

of stock [R. 56] ; that she employed the attorney and paid

the fees for the incorporation; that no one else put any

money into the corporation [R. 56] ; that she formed the

corporation to help her children get into business ; that she

did not at any time own the equipment used by appellant

before the corporation was formed; that "In Highgrove,

I bought them out and bought the machinery;" that the

house in which the packing business was situated and the

machinery belonged to her personally; that she paid for it

with her own money [R. 57] ; that appellant was paid a

salary of $200.00 per month by the corporation; that she

was the sole owner of stock in the corporation [R. 58] ;

that she had been sick "a terrible lot the last five years,"

but took an active part in the management of the corpora-

tion between sicknesses [R. 58] ; that when she was able

she was at the packing house every day, deciding on what

was to be done; that 'T think when I started I was an

officer or director of the company, but I am not sure"

[R. 58] ; that the corporation had ceased operating in

September; and that she could produce the books of the

corporation if she had time [R. 59].
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That prior to the incorporation she sometimes went to

the packing house of appellant to answer the telephone but

did not manage its affairs, as appellant was the manager

[R. 59] ; that she bought the packing house a day or two

before incorporation [R. 59].

That when the corporation was first started the directors

were her sons-in-law, Jake Graham and John Gobel, and

Ruth Edwards, her daughter-in-law was bookkeeper; that

Hugh Edwards was not a director, he was the president

[R. 60] ; that he was president because he knew more

about the selling than the rest of it; that her other son

was foreman and he received only $125.00 per month

[R. 60].

That she received no dividends from her stock; and

that last January there were $12,000.00 worth of drafts

against the corporation which she had to settle by giving

a mortgage on the packing house and her home [R. 61].

That she had not engaged in shipping oranges prior to

incorporation and had no experience in the selling end

[R. 61] ; that although she paid the $500.00 when the cor-

poration was formed she recently received the shares of

stock [R. 62].

Appellant testified in his own behalf in substance as

follows

:

That for awhile he was a director and president of the

corporation but he had ceased to be an officer November

1, 1940 [R. 63] ; that prior to incorporation he did busi-

ness under the name of Edwards Fruit Company and no

one was interested with him in that business; that he had

a broker's, dealer's, and commission merchant's license

from the state of California, which license expired June 1,
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1940; that after the incorporation, and about a year ago,

he took a crop of lemons on consignment in the name of

Edwards Fruit Company.

That he started business in 1936 or 1937; that liis

mother owned the packing house all of the time [R. 64

J

and he was supposed to pay her rent; that he was about

broke and went to his mother, who said that she wanted to

form a corporation in which all of the children could

share [R. 64] ; that after the incorporation the main

change in the office force was that his sister-in-law came

in to take care of the books; that "My mother went there

in the house, to run the house, and in Colton I had Mr.

Garrett, who was running the house" [R. 64] ; that after

incorporation his mother "just laid down the law to all

of us and we Hstened to her; me too"; that no one but his

mother put any money into the corporation [R. 65] ; that

he was familiar with the injunction against him and he

never intentionally violated that injunction; that he was

served the day before yesterday, as president of the Ed-

wards Fruit Company, Inc., with a subpoena duces tecum

to produce the books of the corporation but he was unable

to produce the books as he was no longer president; that

he tried to locate the books but was unable to get them

[R. 66-67] ; that he had been employed since November

1st as sales manager of the Garrett Fruit Company [R.

67].

That a meeting of the board of directors of the Edwards

Fruit Company, Inc., occurred on August 29th, at the

time of the restraining order in Judge Wilson's court ; that

the directors were Glen Blakeman, John Seeley, and C. S.

Garrett [R. 67] ; that "I protested at this meeting, and

they said according to counsel it would be all right to go
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ahead and ship. I knew that the Edwards Fruit Com-

pany, Inc. did not have allotments to ship the quantity of

fruit that was discussed at this meeting" [R. 68].

Government's Exhibit 16 is a report of weekly interstate

shipments and was signed by appellant November 11, 1940,

for the Edwards Fruit Company, Inc. [R. 69]. Appellant

further testified that "Of course, I resigned on November

1st, but my brother and a bunch of them said they were

going to go ahead and ship some fruit, and they asked

whether there was any prorate for the corporation. They

had sent it out to me, and I had said 'Yes, there was some

prorate available'; and so they went ahead and shipped a

few cars of fruit through Garrett's house there in Colton,

that they bought in Riverside. That is how I came to make

the prorate report ; but there hasn't been any more prorate

;

no more fruit shipped since that time. I happened to sign

it myself because there was nobody else there to sign it, so

I went ahead and signed it, through force of habit, I guess

;

I don't know, I have signed them for years." | R. 71.]

That at the meeting of the board of directors on the

29th, Glen Blakeman, John Seeley, and C. S. Garrett were

directors and had "replaced my brother and his wife, who

bought out a packing house over at Colton" [R. 70] ; that

these men had been directors for 5 or 6 months; that

"Since the corporation has been in existence there have

been several changes made in directors;" that he swore

to Exhibit 14 but did not set forth the names of Seeley,

Blakeman, and Garrett as officers or directors as he pre-

sumes they must have come in after July, 1940 [R. 70].
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ARGUMENT.

I.

The Evidence Was Sufficient to Justify the Court in

Denying Motion of Appellant to Dismiss at the

Conclusion of the Government's Case.

The Evidence Showed Beyond All Reasonable Doubt That

the Edwards Fruit Company, Inc., a Corporation, Was
the Alter Ego of Hugh David Edwards, Individually and

Doing Business as the Edwards Fruit Company, and

That Said Corporation Did Not Function or Operate in

a Capacity Separate From Appellant.

It is uncontradicted that the Edwards Fruit Company,

Inc., made the shipments of oranges alleged in the informa-

tion and that these shipments exceeded allotments and

therefore violated Order No. 2. It is also undisputed that

appellant was restrained by an injunction from violating

Order No. 2. The primary question, therefore, is to

determine the relationship of appellant to this corporation

to ascertain if the violation of the corporation was in

reality the violation of appellant.

If it be shown that appellant dominated and controlled

the corporation, which was in effect the alter ego of appel-

lant through which he violated the decree of the court

below, the entity will be disregarded and appellant held

responsible for the acts of the corporation.

6A Cal Jur. 80;

Clark V. Millsap, 197 Cal. 765, 242 Pac. 918.
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Background of the Incorporation.

A permanent injunction was issued against appellant

September 24, 1936. This court affirmed the decree of

the trial court on July 23, 1937. Prior to incorporation

appellant packed, shipped, and otherwise handled oranges

at Colton and Highgrove. Appellant had been engaged

in the orange business for several years and was experi-

enced in the operating and managing of packing houses

and in citrus selling. Members of appellant's family

worked for him.

The Incorporation.

With the injunction outstanding, appellant incorporated

in December, 1937. That he was the dominant figure in

the corporation is shown by the fact that he was chairman

of the meeting of incorporators, was elected president and

general manager of the corporation, and was one of the

directors. He possessed the experience, particularly selling

experience.

It was shown by the government that subsequent to

incorporation, appellant continued as general manager and

president. The personnel remained substantially the same

before and after incorporation. The corporation continued

its business in the same packing plant, using the same

equipment. Relatives were employed before and after in-

corporation. Appellant supervised and directed the affairs

of the corporation before and after incorporation, and the

corporation performed contracts entered into between ap-

pellant and growers.
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The relationship of appellant to the corporation was

clearly revealed in the plea of guilty of appellant to the

information of July, 1938, charging him with contempt,

in that the corporation, as alter ego and assignee, shipped

oranges in excess of allotments.

Applitcation for a Permit to Issue Stock.

But the most convincing proof that the corporation had

no real existence and served no purpose is disclosed by the

fact that after the shipments had been made in August,

and after the information had been filed, appellant in

September filed an application for a permit to issue the 5

shares of stock for which his mother had reputedly sub-

scribed approximately two and a half years before. Appel-

lant at this late date under oath represented that the

corporation had no assets or liabilities except for the out-

standing stock and that it had no assets or liabilities in

contemplation! Thus, by the very admission of appellant,

the corporation was merely a hollow lifeless shell and had

been such since its incorporation.

To establish that the above evidence is amply sufficient

beyond all reasonable doubt to make a prima facie case

for the government, we call attention to the follov\'ing

cases

:

In

Clark V. Millsap, 197 Cal. 1(^^, 242 Pac. 918,

an action for an accounting against an attorney arising

out of the relationship of attorney-client, the court found

that a corporation which the attorney had formed was

merely a medium by which the attorney obtained posses-
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sion of the property of his cHent. It appeared that a

judgment was obtained against the cHent, and the attorney

advised her that, in order to defeat an execution upon her

property, a holding corporation should be formed and that

she should convey all of her property to said corporation.

Quoting from the case at 242 Pac. 920, 924

:

"This project having been consented to, he thereupon

organized such a corporation for the admitted pur-

pose of defeating the court's order and ])rocesses.

The court found, however, that the real reason that

moved Mr. Millsap to form the corporation was to

gain for himself control and possession of respon-

dent's estate that he might appropriate it to his own
use and benefit. The corporation thus formed as a

'holding corporation' was styled the M. M. Invest-

ment Company. It took over practically the entire

estate of Mrs. Morgan. Much of the real property

and the larger portion cf the securities were con-

verted into cash and taken possession of by Millsap.

The original incorporators were Leroy Millsap, a

brother of appellant, E. D. Forbes, and appellant

H. C. Millsap, all of whom were present at the first

meeting of the incorporators, held June 27 , 1914, and

were elected president, vice president, and secretary,

respectively. They also constituted the entire list of

the original stockholders. Leroy Millsap was suc-

ceeded as president by P. C. Lynch. Forbes shortly

withdrew as a director and vice president, and Mrs.

Morgan became a director, and was made vice presi-

dent and treasurer. On the 29th of June, 1914, one

of the two shares of stock formerly held by Forbes

was transferred to Lynch, and the other share was

transferred to H. C. Millsap, and 94 shares were

issued to Mrs. Morgan. On the following day 53 of

Mrs. Morgan's 94 shares were transferred to Leslie
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Willis Whitlow, a minor, who was Mrs. Morgan's

nephew. No shares of stock were ever delivered to

him. Indeed, if any deliveries were actually made to

the purported owners of stock, such deliveries were

made as a ruse and in furtherance of the general

fraudulent plan. On July 21, 1914, one of H. C.

Millsap's shares of stock was transferred by him to

his stenographer and law clerk, Miss Georgia Elster.

On September 8, 1914, 25 of the 41 shares of stock

remaining in the name of plaintiff were transferred

to H. C. Millsap, and 15 shares were transferred to

Whitlow. The foregoing brief entries exhaust the

information furnished by the stock certificate book.

Stubs of certificates have been torn from the stock

book and one certificate was not issued. The last

certificate to be issued was No. 16. Important records

of the corporation were lost or destroyed, if actually

made.

''Corporations, however, cannot be used as a cover

under which wrongs may be committed and fraud per-

perpetrated. In such a case the court will look through

the form of the corporation to ascertain its actual

purpose and intent."

In

Nelson v. Parker, 104 Cal. App. 770, 286 Pac. 1078,

a suit was brought by a patient injured by the negligence

of a dentist employed by the Painless Parker System, a

California corporation, against the dentist, Dr. Painless

Parker, and the corporation. It was contended that no

recovery could be had against Painless Parker as he was
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an individual and was merely an employee of the corpora-

tion. The court stated, 286 Pac. 1082:

"If this were the true state of facts, we would agree,

but it seems to us that under the evidence he was

more than an employee. Dr. Parker was sworn as

a witness in the case, and, among other things, testified

that he had referred to himself for many years as

'Painless' Parker, and that he was generally known

by that name in a business way, and that he had his

name changed from E. R. Parker to Painless Parker

to protect his business, and also that he had a cor-

poration formed for the same purpose. It is true that

he also testified that he was not an officer or director

of the corporation, but was its general manager. He
claimed to be merely an employee, but it seems quite

apparent from the evidence and from the reasonable

inferences to be drawn therefrom, notwithstanding his

protestations to the contrary, that to all intents and

purposes he and the corporation were one and the

same. It was his alter ego, and without his guiding

hand could not function. He caused the corporation

to be formed; he was one of the incorporators; he

was its general manager; with his knowledge and

consent, his picture was on the windows and doors

of the dental offices, and on the literature of the

corporation; he had charge of the personnel; he in-

structed the dentists employed as to the methods of

the E. R. Parker system, he checked up at various

times to see that they followed that system; he orig-

inated the system; and generally he had active super-

vision constantly over the affairs and the general

business of the corporation. It would seem to require

no further discussion on this point to determine

that it is without merit, and that both the corpora-

tion, Painless Parker, and the individual, Painless

Parker, are so related that they stand or fall together."
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11.

The Evidence Was Sufficient, at the Conclusion of the

Case, to Support the Judgment of Guilt of Appel-

lant.

It Is Submitted That the Evidence Offered on Behalf of

Appellant Served to Establish Conclusively the Guilt of

Appellant.

For example, an effort was made to prove the mother

to be dominant in controlling the affairs of the corporation.

Appellant testified that after the incorporation his mother

"went there in the house, to run the house"; that she

"just laid down the law to all of us and we listened to her

;

me too;" and that his relation to the corporation was that

of an employee on a salary. This attempt to place the

mother in the dominant position is refuted by her own

testimony. Prior to the incorporation, the mother testified,

she would go to the packing house and help out by answer-

ing the telephone but did not manage the affairs of the

business; she testified that after the incorporation she

was at the packing house every day deciding what was to

be done, when she was able. She admitted that she had

been sick "a terrible lot the last five years" and that she

had never engaged in shipping oranges prior to the incor-

poration and had no experience in the selling end. Cer-

tainly it is not credible that, merely by the act of filing-

articles of incorporation, the mother perforce emerged as

the dominant figure in the affairs of the enterprise.

All testimony points unmistakably to appellant as the

individual who dominated and directed the fruit packing-

business after December, 1938, as well as prior thereto.

Appellant, by his own admissions, was the president and
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general manager of the enterprise after the incorporation.

It is to be noted that the members of the board of directors,

the officers, and the foreman connected with the packing

enterprise subsequent to the incorporation were members

of appellant's family and that before the date of incor-

poration it can be assumed from the testimony of appel-

lant, to the effect that the personnel remained about the

same after the incorporation, that these same relatives

were connected with the business in just about the same

capacities.

It appears that there was no change in plant or equip-

ment after the incorporation. Appellant testified that his

mother had owned the packing house since he had started

in business in 1936 or 1937, the mother claiming that she

had purchased it a day or two before the incorporation.

She also testified that the packing house equipment be-

longed to her personally and not to the corporation. This

is significant, we feel, in demonstrating that the corporate

entity was regarded by appellant and the members of his

family of such small importance as not to justify the

ownership of the physical property used in carrying on

the business.

Mrs. Ray Edwards testified that she had paid off debts

of the corporation in the amount of $12,000.00, intimating

that this would not have been done had the corporation

not been controlled by her. Her testimony in this regard

was squarely contradicted by appellant when, under oath,

in his application filed with the Division of Corporations
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and dated July 3, 1940, he stated: "That the said corpora-

tion has no HabiHties or assets, and has none in contem-

plation * * *." The particular significance of this

testimony is that it was sworn to and was hied after

the information had been made against appellant.

The mother testified that she received no dividends from

her stock and that she did not receive the 5 shares of stock

until after September 30, 1940, when the permit was

obtained. There were no other outstanding shares of

stock. Although the articles of incorporation, as filed

December 11, 1938, and as attached to the application and

filed with the Division of Corporations, September 26,

1940, showed appellant to be a director of the corporation,

appellant himself was unable to testify as to whether he

was a director during all of the time since the incorpora-

tion and his mother testified that he was not a director.

Appellant testified that a meeting of the board of directors

was held on August 29th and that the directors present

at that time were Glen Blakeman, John Seeley, and C. S.

Garrett and that these directors had replaced his brother

and his brother's wife, who had purchased a packing house

at Colton. Appellant testified that he had resigned as presi-

dent of the corporation, November 1, 1940, and had not

been connected therewith since such time. However, when

shown Government's Exhibit 16, which consisted of a

shipping report of the Edwards Fruit Company, Inc., dis-

closing that he had signed such report as shipper on

November 11, 1940, appellant stated that his brother and
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some others asked him if there was any prorate for the

corporation and upon their being informed that there was

they went ahead and shipped and by force of habit he

signed the report.

It should also be considered that the corporation prob-

ably possessed no corporate books or records, or at least

very inadequate records, as appellant failed to produce

them in response to a subpoena duces teciun, contending,

despite his close relationship to the corporation, that he

was unable to produce them because he was no longer

president.

When it is considered that during the years of the

existence of the corporation no shares of stock were

issued, except five which were issued to the mother 2 years

after the consideration therefor was alleged to have been

paid, that such corporation did not possess property, other

assets, or any liabilities except for the outstanding shares

of stock, that the personnel and the plan and equipment

were substantially the same before and after the incor-

poration, and that appellant himself occupied the office of

president and of general manager, it is submitted that

there can be no escape from the conclusion that the cor-

poration had no real existence and that its function was

solely an attempt to provide a means of evading the injunc-

tion of the court. In this connection it should be con-

sidered that appellant admitted having knowledge that the

shipments charged in the information were in violation of

the allotments fixed by the order.
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We submit, therefore, that the evidence at the conclusion

of the case estabUshed the guilt of appellant beyond all

reasonable doubt.

In this connection, however, wc call the attention of

the court to the case of

Kelly V. United States (C. C. A. 9th), 250 Fed. 947,

involving a charge of contempt for misconduct in com-

municating with jurors. The court stated (p. 949) :

"It is contended that the evidence is insufficient to

sustain the convictions, and that the charges were not

proven beyond a reasonable doubt. The proceedings

in contempt cases, it is true, require a finding of guilt

upon testimony as in criminal cases, and the pre-

sumption of innocence attends the accused, and he is

to be adjudged guilty only upon evidence which

carries conviction beyond a reasonable doubt; never-

theless the finding of the court in such a case has the

conclusiveness of a verdict of a jury, if it is sustained

by substantial evidence."

From

Tjosemg v. United States (CCA. 9th), 255 Fed. 5,

a case involving a charge of contempt based upon the

filing of an affidavit of prejudice, the following is quoted:

"This is a case of criminal contempt, and in such

a case it is the rule that the trial court must be con-

vinced of the guilt of the accused beyond a reasonable
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doubt. But in this court on review the finding of the

court below will not be disturbed in a case where

there is any competent evidence to support it, since the

power of this court in contempt cases is limited to

a review of questions of law."

See also:

Bessette v. W. B. Conkey Co., 194 U. S. 324, 328.

The testimony of appellant that he did not intentionally

violate the injunction does no more than create a conflict

in the evidence on the subject of his good faith. It is

well settled that an appellate court does not weigh evidence

or pass on the credibihty of witnesses and accordingly does

not disturb a conviction based on conflict of evidence, if

there was any testimony proper to go to the jury or trier

of the facts.

Stilson V. United States, 250 U. S. 583

;

Burton v. United States, 202 U. S. 344;

Kmble v. United States (CCA. 6th) 9 Fed. (2d)

567;

5 Cyc. Fed. Proc. 658.

Intent or scienter may be shomn by circumstantial

evidence.

Farmer v. United States (CCA. 2d), 223 Fed.

903, cert, denied, 238 U. S. 638.
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III.

There Was No Error in the Admission of Certain

Exhibits.

(1) Assignment of Error 3. The contention that it was

error to receive Government's Exhibit 4 in evidence, said

exhibit consisting of the information in case No. 13,585-Y,

a criminal contempt proceeding entitled, "United States of

America v. Hugh David Edwards," etc., et aL, charging

a violation of the same injunction on which the present

proceeding is based, is not well taken. The information

was received in evidence by the court in order to show

that appellant had knowledge of the injunction which the

information below accused him of violating. Obviously

it was proper for such purpose.

(2) Assignment of Error 4. This assignment alleges

error in the receiving of Government's Exhibit 5 in evi-

dence, said exhibit consisting of the judgment and com-

mitment in said case No. 13,585-Y, United States v. Hugh

David Edwards, etc., ct aL, finding appellant guilty of

contempt in said case. Both of these exhibits [Exhibits 4

and 5] show know^ledge of the decree and injunction of

the court involved in the proceedings below and both

exhibits also constitute an admission on the part of appel-

lant, by his plea of guilty, that the corporation was at the

time of the charges contained in such information, to-wit,

February and April, 1938, merely acting on behalf of and

as the alter ego of the appellant.

(3) Assignment of Error 5. This assignment involves

Government's Exhibit 6, which consists of shipping orders

from the files of the Southern Pacific Company produced

by an employee of the company. It was testified that
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the records were the permanent records of the Southern

Pacific Company, kept m the regular course of the com-

pany's business. The records were objected to on the

ground that no proper foundation had been laid for their

introduction because the records related to shipments of

the Edwards Fruit Company, Inc., and no connection be-

tween appellant and the corporation had been shown justi-

fying the admission of the records. It is submitted that

the evidence taken during the course of the trial abundantly

showed that appellant was, in fact, the Edwards Fruit

Company, Inc., and therefore this exhibit was properly

received.

(4) Assignment of Error 6. This assignment involves

Exhibit 7, consisting of certain diversion orders of the

Pacific Fruit Express Company produced by Charles H.

Sherman, who testified that the diversion records were

the original and permanent records of the Pacific Fruit

Express Company, kept and maintained in the regular

course of business by the Pacific Fruit Express Company.

It was objected that these records for the most part con-

sisted of notations in the handwriting of various persons,

some of them being marked "copy" and very few bearing

the name of Edwards Fruit Company, Inc., and none

bearing the signature of appellant. Counsel for appellant

made an examination of the records. The employee pro-

ducing the records testified that the diversion orders were

signed by the firm diverting the car, which was the usual

and customary method of making diversions. He testified

that the original diversion orders and the bill of lading

were in the form prescribed by the Interstate Commerce

Commission ; that the diversion order is the order executed

by the purchaser reconsigning the car to the desired desti-
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nation; and that the person signing the diversion order

would not necessarily be either the shipper or the con-

signee shown on the original bill of lading or shipping

order [R. 41-42].

An examination of the Southern Pacific Company's ship-

ping orders, being Government's Exhibit 6 and the diver-

sion orders, Government's Exhibit 7, will show that the

car number on each diversion order corresponds with a car

number on the shipping order. The diversion order in

each instance discloses that the carloads of oranges appear-

ing on the shipping orders were diverted and shipped to

interstate destinations.

Title 28, Sec. 695, United States Code.

(5) Assignment of Error 7. This assignment relates

to Exhibit 8, shipping orders of the Atchison, Topeka &
Santa Fe Railroad Company, produced by Harold Stephens,

an employee of the company, who testified that such

records were the original and permanent records of the

Santa Fe Railroad Company, maintained and kept in the

regular course of business by the Santa Fe Company [R.

40]. The records were objected to on the ground that

they were incompetent, irrelevant, and immaterial and

that no proper foundation had been laid for their intro-

duction. It is to be noted that all of such records are

made by the Edwards Fruit Company, Inc., as shipper,

by Ruth Edwards, as consignor.

Title 28, Sec. 690, United States Code.

(6) Assignment of Error 8. This assignment relates

to Exhibit 9, consisting of the application for an allotment

and prorate base of the Edwards Fruit Company, Inc., by
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li. Edwards, president, filed April 26, 1940, with the

Growers Advisory Committee. The signature of H. Ed-

wards appearing thereon was identified by Fred C. Mor-

gan, chief prorate clerk of the Growers Advisory Com-

mittee of the California-Arizona Orange Grapefruit

Agency, as the signature of appellant [R. 43].

(7) Assignment of Error 9. The error urged here

relates to the admission in evidence of 4 authenticated

orders of the Secretary of Agriculture, numbered 211,

212, 213, and 214, covering the 4 weekly proration periods

in question and heretofore discussed, said orders being

issued by the Secretary of Agriculture. The objection

was made on the ground that the exhibit was incompetent,

irrelevant, and immaterial. Since such orders relate to

the determination of the prorate week and the fixing of

the prorate base and of the allotments for appellant, obvi-

ously such claim of error is unsound. It is to be noted

that this exhibit bears the seal of the Secretary of Agri-

culture and is authenticated pursuant to Title 28, Section

661, United States Code.

(8) Assignment of Error 10. This assignment refers

to Exhibit 11, the shipper's performance record of the

Edwards Fruit Company, Inc., covering the past Valencia

orange season, including the 4 proration weeks in question.

The objection was made that said exhibit was incompetent,

irrelevant, and immaterial and no foundation had been

laid in view of the fact that it is applicable only to the

Edwards Fruit Company, Inc., and not to defendant Hugh

David Edwards. Fred C. Morgan, prorate clerk of the

Growers Advisory Committee testified that the Growers

Advisory Committee maintained such a record for each

shipper, known as the shipper's performance record;
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that such records were kept under his supervision

;

that in general such records showed the original allotment

issued to the shipper, the weekly reports submitted by the

shipper to the agency, and over and under shipments, and

also reflected any loans or pay backs the shipper may have

made with other shippers; that the exhibit in question

refers to the Edwards Fruit Company, Inc., and was made

in the regular course of business of the Growers Advisory

Committee; that the entries in it were made currently in

the particular weeks of the transactions shown; that it is

the original and permanent record of the Growers Advisory

Committee and covers the 4 proration weeks that are in

question. It is submitted that the objection was not well

taken [R. 44-45].

Title 28, Sec. 690, United States Code.

(9) Assignment of Error 11. The alleged error here

relates to Exhibit 12, which consists of a summary pre-

pared by Fred C. Morgan, office manager and chief pro-

rate clerk of the Growers Advisory Committee of the

California-Arizona Orange Grapefruit Agency, purporting

to show the total permissible weekly shipments of the

Edwards Fruit Company, Inc. Objection was made that

the exhibit was incompetent, irrelevant, and immaterial and

that there was no proper foundation for its admission in

evidence.

The witness testified that he had prepared the exhibit as

a summary showing the total permissible weekly shipments

based on his computation from the orders of the Secretary

[Exhibit 10] and from the shipper's performance record,

which had been received in evidence [Exhibit 11 J. The

witness testified that he had examined the shipping orders
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and diversion orders which had been received in evidence

in the case [Exhibits 6, 7 and 8] and from those records

he had computed the total number of boxes of oranges

shipped in the weeks in question and had reflected that

total on the summary. The witness testified as to what

was meant by the different columns and stated that all of

the figures appearing under the various columns of the

summary were contained in, and taken from the shipper's

performance record or from the railroad records, all of

which were in evidence. He testified that he had computed

the violations by deducting the total quantity of oranges

permitted to be shipped by the Edwards Fruit Company,

Inc., from the quantity actually shipped as computed from

the shipping and diversion records [R. 45-48].

It is submitted that the summary was properly received

inasmuch as it was based on exhibits which were in

evidence at the time of the testimony relating to the

summary and its admission in evidence.

Shreve v. United States (CCA. 9th), 77 Fed.

(2d) 2;

Wilkes V. United States (CCA. 9th), 80 Fed.

(2d) 285.

(10) Assignment of Error 12. This assignment re-

lates to the admission in evidence of shipping reports made

by the Edwards Fruit Company, Inc., to the Growers

Advisory Committee for the week commencing July 28

and the week commencing August 4, 1940. The objection

was made that the exhibit was incompetent, irrelevant,

and immaterial and that no proper foundation had been

laid for its introduction. Fred C Morgan testified that

these reports were taken from the file of the Edwards
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Fruit Company, Inc., and that they were the only reports

made by the Edwards Fruit Company, Inc., during the 4

weekly periods involved in this action. Such records,

coupled with the evidence of the witness, tended to show

the intentional and deliberate nature of the violation of the

Order of the Secretary and therefore of the injunction

of the court [R. 48].

(11) Assignment of Error 13. This alleged error re-

lates to Exhibit 15, consisting of a list of growers under

contract to Hugh David Edwards, individually and doing-

business as the Edwards Fruit Company, prior to the date

of the incorporation of the Edward Fruit Company, Inc.

This list was prepared by, and in the handwriting of, Efert

B. McCormick, a representative of the Growers Advisory

Committee. This witness testified that in the course of

his business of checking up and estimating grower con-

tracts held by appellant prior to December 11, 1937, he

prepared the list of names from original contracts fur-

nished him by the Edwards Fruit Company. The witness

testified that some of these contracts were retained by

Edwards or by the Edwards Fruit Company, Inc., after

December 11, 1937, and during the winter navel season

subsequent to the incorporation. The witness testified that

the exhibit had been prepared prior to the incorporation

and that since the incorporation he had drawn circles

through the column entitled "Acres" to indicate acreages

or contracts which were not picked or performed by the

Edwards Fruit Company, Inc.

It is submitted that the exhibit clearly tended to show

the relationship between the corporation and appellant and

was therefore properly received in evidence.
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Conclusion.

It is respectfully submitted that the judgment of con-

viction should be affirmed.

Respectfully submitted,

Wm. Fleet Palmer,

United States Attorney,

By Wm. F. Hall,

Assistant U. S. Attorney,

Attorneys for Appellee.
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The appellee's brief is peculiar in that it is in no sense

a reply to the appellant's opening brief. It does not

even attempt to answer any of the appellant's arguments.

Indeed, one reading the appellee's brief without referring

to the title page would conclude that it is an opening

brief.

There is nothing in the appellee's brief which would

require a reply, were it not for the fact that the appellee

undertakes to set out what is termed the "substance" of

the testimony, and in so doing departs from the record,

in many material respects. These statements concerning

the testimony are incomplete and inaccurate. There are

many important omissions and transpositions, and state-

ments made by witnesses are removed from their context.

The writer of the brief draws his own conclusions and

places his own interpretation upon what was testified to,
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instead of setting forth the testimony as it was actually

given. This might be permissible if it were confined to

the argument, but when it occurs in connection with what

purports to be a statement of the testimony, or the "sub-

stance" thereof, it is submitted that it is manifestly unfair

to the appellant.

A glaring example is to be found at page 8 of the

appellee's brief. There it is stated that Efert B. McCor-

mick, field representative of the Growers Advisory Com-

mittee, testified "that at the time of the incorporation of

the Edwards Fruit Company, Inc., on or about Decem-

ber 11, 1937, appellant, doing business as the Edwards

Fruit Company, had been operating a packing plant at

Highgrove, Riverside County, California". Mr. McCor-

mick's testimony actually was as follows:

[R. p. 51] : "I have known the defendant Hugh
David Edwards approximately six years. I first

knew him in Colton, California, prior to December

11, 1937. He was running a packing business at

that time, the name of which was Edwards Fruit

Company, and the plant of the Edwards Fruit Com-
pany was in Colton, California. I also called on

Mr. Edwards at a packing plant prior to December

11, 1937, at Highgrove, Riverside County, California.

I would say that he operated it approximately a

year, or very nearly, prior to December 11, 1937."

The brief then goes on to say (p. 8), that the witness

McCormick further testified "that both before and after

incorporation the same house and equipment were used".

Mr. McCormick did not so testify. All he said in that

connection was this:

[R. p. 51]: "The plant that Edwards operated

prior to December 11, 1937, at Highgrove, was a
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typical orange packing plant, possibly 70, 80 by 100

or 150, or 2>^ sizers, the usual equipment of an

orange plant. I observed the equipment in this

orange plant prior to December 11, 1937, and im-

mediately after December 11, 1937, and during the

winter of 1938, I continued to call at this same

plant."

[R. p. 52] :
"* * * J observed the presence of

Edwards and of the bookkkeeper in the same plant

at Highgrove, and the packing operations went on as

usual."

Continuing, the brief states (p. 8), that the witness

McCormick testified "that the corporation, after the date

of incorporation, picked and handled orange crops pur-

suant to contracts with growers which Edwards had ac-

quired in his individual capacity prior to the date of in-

corporation". That was not Mr. McCormick's testimony.

What he did say on that subject was this:

[R. p. 52] : "Some time in the early part of the

navel season of 1937 I had occasion to examine the

grower contracts in the packing plant at Highgrove,

and I made a list of such growers' contracts. On
most of those contracts I indicated the date that such

contracts bore, and I prepared such list in my own

handwriting. The document which you have shown

me is the original pencil list consisting of two pages

with writing on both sides of the first page and a

part of the second page, made from original con-

tracts as furnished to me by the Edwards Company.

The navel season generally lasts from approximately

November 15th or December 1st until June of the

next year.



By Mr. Hall:

Q. Are you prepared to state whether certain of

these contracts were retained by Edwards or the

Edwards Fruit Company, Inc., after December 11,

1937 and during the winter navel season? A. Yes."

[R. p. 53]: 'The Witness: At the time I

commenced the making of that record it was the

Edwards Fruit Company, not incorporated. Through

the column entitled 'Acres' I have drawn circles

which mean that that particular acreage was not

picked. The contract shown was not performed by

the Edwards Fruit Company. Wherever there is a

final pick shown in the final pick column it was re-

ported to me by the Edwards Fruit Company or Inc.

that they picked that fruit and that was the amount

they picked.

The Court: The question is whether he knows of

his own knowledge that the crops were actually

picked on the places designated in the contract.

The Witness : Some of them I would know of my
own knowledge, but the majority were picks that

were given to me by either the bookkeeper or Mr.

Edwards or both as to the amount."

Finally, the statement is made, at page 8 of the brief,

that the witness McCormick testified "that there was no

change in the personnel employed at the Highgrove plant

subsequent to incorporation". His actual testimony was

as follows:

[R. p. 54] : "Q. Did you observe any change in

the personnel of the Highgrove plant around and

after December 11, 1937? A. I did not."

Thus, it is apparent that instead of setting forth the

actual testimony of this witness, the appellee's brief states
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what the witness was evidently expected to testify to,

but did not. Certainly, if the witness had testified as

the brief makes it appear that he did, cross-examination

on behalf of the appellant would not have been waived.

[R. p. 54.]

Furthermore, the appellee's brief omits entirely from

Mr. McCormick's testimony the following significant ques-

tion and answer [R. p. 53] :

"By Mr. Hall:

Q. Do you know who the foreman at the High-

grove plant was? A. I believe that it was Hugh
Edwards' mother, Ray."

In purporting to set forth the testimony of another

witness, Dana S. Newkirk, at pages 8 and 9 of the

appellee's brief, the same practice is followed. The wit-

ness Newkirk is said to have testified (p. 9), "that he

had observed appellant giving instructions to the office

girl at this plant, and specifically one time in August,

when he requested information he was advised by the

office girl that he would have to get such information

from appellant". (Emphasis supplied.) This is substan-

tially a correct statement, except that the word "and" is

supplied by the author of the brief. [R. p. 50.] The

significance of this is that the witness actually testified

that he had observed the appellant giving instructions

to the office girl on only the one occasion referred to.

The insertion of the word "and'" leads to a very different

conclusion.

The "substance" of the testimony of the appellant's

mother, Mrs. Ray Edwards, and of the appellant him-

self, at pages 11 to 14 of the appellee's brief, contains

no less than 30 instances of omissions, transpositions, and



unwarranted conclusions. To point these out in detail

would require the reproduction in this reply brief of

practically the entire testimony of these two witnesses,

as it appears in the Record at pages 56 to 72. That

would extend this reply brief beyond the limit permitted

by the rules. However, this is a matter of such vital

importance to the appellant that the Court is respect-

fully urged to read that portion of the Record, in its

entirety, and compare it with what the appellee's counsel

has written in his brief.

Upon the false premises thus created the appellee's argu-

ment is based, and in the course of the argument many
of these misstatements of the testimony are repeated. In

the last analysis, however, it appears that appellee stands

upon the alter ego theory, and places chief reliance upon

the application for a permit to issue to Mrs. Ray Edwards

the five shares of stock of Edwards Fruit Company, Inc.,

subscribed and paid for by her, to support that theory.

As stated in our opening brief, it is the appellant's

contention that the alter ego theory cannot be invoked

in a criminal case to convict an individual of a crime based

upon acts performed by a corporation regularly and

legally formed. The silence of the appellee's brief on this

point must be taken as concurrence. The civil cases cited

by appellee are entirely beside the point. Even if these

cited cases were applicable, it is submitted that the evi-

dence in the present case falls far short of the well estab-

lished standards of proof required in order to disregard

the corporate entity.

In considering the application for a permit to issue

stock, several facts must be borne in mind. In the first

place, the evidence establishes, without contradiction, that

Mrs. Ray Edwards paid the expenses of incorporation,
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and subscribed for five shares (»f the stock of Edwards

Fruit Company, Inc., the only stock of the corporation

ever subscribed for or issued; that she made this sub-

scription at the organization meeting in December, 1937,

and fully paid for that stock, in cash, at that time; that

at the first meeting of the directors of the corporation,

on December 15, 1937, a resolution was adopted author-

izing and directing the president to make application

to the Commissioner of Corporations for a permit to

issue this stock; and that Mrs. Edwards was under the

impression that the certificate for the shares which she

had paid for had been issued to her and was in the

safe at the packing house. [Exhibit 14; R. pp. 56, 58,

60, 62.]

It is true that Mrs. Edwards was mistaken in believing

that the stock certificate had been issued, for the applica-

tion for a permit was not signed by appellant, as president

of the corporation, until July, 1940. [Exhibit 14.] Ap-

pellee makes the fiat statement that this application was

sworn to by appellant, although the testimony leaves this

point in doubt. [R. p. 70.] But even if appellant did

swear to this application, that fact would not have the

significance which appellee accords it.

Appellee lays great emphasis upon the fact that in this

application it is stated that the money derived from the

sale of the five shares of stock will be used in the con-

duct of the business of the corporation in buying crops

of oranges to be picked and sold, that the corporation

has no liabilities nor assets, and none in contemplation,

and has no bonds, notes, or other indebtedness outstand-

ing except the cost of incorporation. Appellee says that

this is "amply sufficient beyond all reasonable doubt to

make a prima facie case for the government", and calls



it "the most convincing proof that the corporation had

no real existence and served no purpose", but was "merely

a hollow lifeless shell and had been such since its incor-

poration". (Appellee's Brief p. 17.) Again, at page 24

of the brief, appellee states it as an established fact that

the corporation "did not possess property, other assets,

or any liabilities except for the outstanding shares of

stock".

In order to follow this specious reasoning one would

be obliged to close his eyes to all the other facts in the

case. The evidence shows, without dispute, not only that

Mrs. Edwards paid the $500.00 for her stock in 1937,

but also that she furnished all the money needed for the

corporation's operations, and finally paid off $12,000.00

of the corporation's debts, out of her own funds. [R. pp.

56, 57, 58, 59, 61, 65.] The appellee's own evidence all

shows that the corporation was actively engaged in busi-

ness, on a rather substantial scale, and was recognized

by the Growers Advisory Committee as an orange shipper

in issuing prorate allotments to it. It is, of course, the

shipment by the corporation of a number of carloads of

oranges in excess of these allotments that is the very

basis of the appellee's case. How, then, can the appellee

argue that the corporation had no existence, possessed no

property nor assets, and had no liabilities?

In return, the question may be asked, why did the appel-

lant sign an application for the corporation in July,

1940, making such statements? The answer is very

simple. The corporation's attorney obviously prepared the

application as of December, 1937, when its filing was

authorized and directed and when it should have been

filed, and as of that date, the recitals in the application

were undoubtedly true. It is equally unquestionable that
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at the date when the appHcation was actually signed by

appellant, those recitals were not true.

There may be legal justification for the preparation

and filing of an application for a permit to issue stock in

this manner, under these circumstances. But whether

there is or not, is the appellant to be fined and imprisoned

because of a possible error of law on the part of the

corporation's attorney? That would be the precise situa-

tion if the appellee's position in this case were sustained.

It is believed that the Assignments of Error relating

to the admission of exhibits into evidence have been suf-

ficiently covered in our opening brief, and that there is

nothing on this subject in the appellee's brief which re-

quires further comment, with one exception. Referring

to Assignments of Error Nos. 3 and 4, appellee states

that the records pertaining to a previous criminal con-

tempt proceeding against appellant were received in evi-

dence in order to show that appellant had knowledge of

the injunction which he is now accused of violating, and

that those earlier records were admissible for that pur-

pose. Appellee then proceeds to argue that these exhibits

"constitute an admission on the part of appellant, by his

plea of guilty, that the corporation was at the time of

the charges contained in such information, to-wit, Febru-

ary and April, 1938, merely acting on behalf of and as

the alter ego of the appellant". (Appellee's Brief p. 27.)

The same argument is made on page 17 of the appellee's

brief.

This illustrates exactly why these records should not

have been received in evidence. They were not neces-

sary to prove knowledge of the injunction on the part of

appellant, direct proof of that fact having already been

presented. Obviously, they were not competent evidence to
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prove any admission thai the corporation was the appel-

lant's alter ego. Standing alone, these exhibits carry no

such implication, and they have no bearing whatsoever

on the present case.

The appellee concedes that we are correct in maintain-

ing that in a case of this nature proof of guilt must be

beyond a reasonable doubt. We submit that the record

in this case does not even come close to complying with

that requirement, and that, on the contrary, under the

authorities cited in our opening brief, the appellant should

have been acquitted and purged of contempt. Surely,

there is nothing in this record to warrant the taking

of the appellant's property; much less, the deprivation

of his liberty.

Respectfully submitted,

G. V. Weikert,

Attorney for Appellant.
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ern District of California on the first Monday of

February in the year of our Lord one thousand

nine hundred forty:

The grand jurors for the United States of Amer-

ica, impaneled and sworn in the Central Division

of the Southern District of California, and inquir-

ing for the Southern District of California, upon

their oath present:

That prior to the acts of mailing hereinafter al-

leged and thereafter to and including the date of

filing of this indictment, ROBERT H. WHITSON,
hereinafter called the defendant, whose full and

true name, other than as herein stated, is to the

grand jurors unknown, late of the Central Divi-

sion of the Southern District of California, did

devise and intend to devise a scheme and artifice

to defraud the Catholic Welfare Society, Mon-

signor Thomas J. O'Dwyer, St. Boniface's Orphan-

age, Rev. Gerard Brenneke, and divers other per-

sons to the grand jurors imknown, hereinafter

called the persons to be defrauded, and to obtain

money and property from the said persons to be

defrauded by means of false and fraudulent pre-

tenses, representations, statements and promises

hereinafter set forth, which said scheme and arti-

fice was in substance and effect as follows:

That the defendant would assume and act imder

the fictitious names of St. Mary's Service Agency,

St. Mary's Orphanage, and the National Service

Agency;
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That the defendant, acting imder the fictitious

name of St. Mary's Service Agency, would rent a

post office box number 1483 in the [2] United

States post office at Wilmington, Delaware, giving

fictitious names and addresses as reference and a

non-existent street address as his own address
j

That the defendant would call upon various Cath-

olic organizations to secure contracts with said or-

ganizations for the collection of funds for Catholic

charities, the said contracts to provide for the use

of the names and sponsorship of such organizations

in return for a percentage of the funds obtained in

pursuance of said contracts;

That for the purpose of securing said contracts

and the use of the names and sponsorship of such

organizations, the defendant would falsely repre-

sent, promise and pretend:

1. That the defendant was attempting to secure

such contracts for his mother and for his aunt,

when in tnith and in fact and as the said defendant

then and there well knew, he, the said defendant,

was not attempting to secure contracts either for

his mother or for his aunt, but in truth and in fact

the defendant intended to collect fluids in pur-

suance of said contracts himself;

2. That the defendant's mother and the defend-

ant's amit had performed services in fund-raising

campaigns for St. Mary's Orphanage, at Wilming-

ton, Delaware, when in truth and in fact, as the

defendant then and there well knew, there was no

such institution as St. Mary's Orphanage located
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at Wilmington, Delaware, and neither defendant's

mother nor his aunt could have performed any such

services

;

3. That defendant had samples of literature

used in said campaign for St. Mary's Orphanage as

aforesaid, which said literature had produced good

results, when in ti'uth and in fact and as the de-

fendant then and there well knew, said purported

literature was never used by anyone in raising

funds for St. Mary's Orphanage, or in any other

way, but was in fact made up by the defendant

solely for the purpose of deceiving the persons to

be defrauded, and said literature had not produced

good results or any results because it was never

used; [3]

4. That Mother Elizabeth J. C. of St. Mary's

Orphanage would, upon inquiiy by the persons to

be defrauded, advise the persons to be defrauded

of the good work performed by defendant's mother

and his aunt on behalf of St. Mary's Orphanage,

when in truth and in fact and as the defendant

then and there well knew, neither St. Mary's Or-

phanage nor Mother Elizabeth J. C. could advise

the persons to be defrauded anything regarding the

defendant's mother or his aunt, but in truth and

in fact both St. Mary's Orphanage and Mother

Elizabeth J. C. were fictitious;

5. That the address of said Mother Elizabeth

J. C. and of said St. Mary's Orphanage was Box
1483, Wilmington, Delaware, when in truth and in

fact and as the said defendant then and there well
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knew, Box 1483 Wilmington, Delaware, was not

tlie address of either Mother Elizabeth J. C. or

St. Mary's Orphanage, but in truth and in fact

both Mother Elizabeth J. C. and St. Mary's Or-

phanage were fictitious as aforesaid, and said Box

1483 Wilmington, Delaware was rented by said de-

fendant and all mail addressed there would be

received by the defendant;

It was further a part of said scheme and artifice

that the defendant would advise the Post Office

Department at Wilmington, Delaware to forward

all mail received for Box 1483 Wilmington, Dela-

ware to 561 Paramount Theatre Building, Los

Angeles, California, and the defendant would thus

receive mail addressed to either Mother Elizabeth

J. C. or St. Mary's Orphanage, in pursuance of his

representations aforesaid

;

That upon receiving mail addressed to either

Mother Elizabeth J. C. or St. Mary's Orphanage,

the defendant would answer the same favorably to

the defendant, signing the same with the name
Mother Elizabeth J. C. and written on stationery

bearing the printed letterhead of St. Mary's Or-

phanage
;

And the grand jurors aforesaid, upon their oath

aforesaid, do further present, that all of said rep-

resentations, pretenses and pro- [4] mises were

made or caused to be made by the defendant to the

l^ersons to be defrauded as a part of said scheme

and artifice to defraud; that said representations,

pretenses and promises were made and caused to

be made by the defendant to the persons to be de-
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frauded through and by means of oral statements,

letters, writings and papers so worded, constructed

and expressed as to deceive and they were intended

to deceive the persons to be defrauded; that the

defendant, at the time of making said representa-

tions, pretenses and promises then and there well

knew the same to be wholly false and fraudulent.

And the grand jurors aforesaid, upon their oath

aforesaid, do further present that the said defend-

ant, on or about July 12, 1940, at Los Angeles,

County of Los Angeles, in the Central Division of

the Southern District of California, and within the

jurisdiction of the United States and of this Hon-

orable Court, for the purpose of executing said

scheme and artifice unlawfully and feloniously, did

knowingly cause to be placed in the United States

Post Office there, to be sent and delivered by the

Post Office Establishment of the United States,

according to the directions thereon, a certain letter

in a postpaid envelope addressed to Reverend

Mother Elizabeth, J. C. St. Mary's Orphanage Box

1483 Wilmington, Delaware, to-wit: a letter of the

following tenor: [5]

July 12, 1940

Reverend Mother Elizabeth, J. C.

St. Mary's Orphanage

Box 1483

Wilmington, Delaware

Dear Reverend Mother:

The Superintendent of Catholic Schools of

the Archdiocese of San Francisco introduced



United States of America 7

to me a Mr. Robert H. Whitson, a resident of

Los Aiigeles.

In our conference Mr. Whitson referred to

the work which his mother and aimt had ac-

complished in the Diocese of Scranton mider

Bishop Hafey in the upbuilding of your Or-

phanage in Wilmington. He stated that his

mother, a native of California, wishes to return

to this State and engage in similar work here

on behalf of one or more Catholic institutions.

I hesitated to give him a decision in this mat-

ter. I am anxious to have confidential informa-

tion from you as to the work accomplished by

Mrs. Whitson. I understand that in addition to

sponsoring a fund-raising campaign, she has

also developed considerable correspondence

with a large number of persons answering in-

quiries, giving coimsel and encouragement, etc.

I find it difficult to make any suggestion to

Mr. Whitson and will appreciate any informa-

tion or recommendation you may give me.

With kindest regards.

Sincerely yours,

(Rt. Rev.) THOMAS J. O'DWYER,
General Director.

TJO'Drh [6]

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [7]
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SECOND COUNT
And the grand jurors aforesaid, upon their oath

aforesaid, do further present:

That they do reallege and incorporate herein, as

if again set forth at length, all of the allegations

of the first count of this indictment, except those

allegations alleging the mailing of the letter referred

to in said coimt and describing said letter;

That the defendant, on or about July 13, 1940,

then having devised the scheme and artifice in said

first count described, for the purpose of executing

the same, in the Central Division of the Southern

District of California, and within the jurisdiction

of the United States and of this Honorable Court,

unlawfully and feloniously did knowingly place and

cause to be placed in the United States Post Office

at Los Angeles, California, to be sent and delivered

by the Post Office Establishment of the United

States, according to the directions thereon, a cer-

tain letter in a postpaid envelope addressed to Clerk

Lock Box Division U. S. Post Office Wilmington,

Dela., to-wit : a letter of the following tenor : [8]

Dear Mr. Hammond:
Lock Box Division:

If there is any mail in our Box 1483, except the

rental receipt, will you kindly forward it in en-

closed envelop to our Los Angeles Of^ce, while I

am away. Thank you.

ST. MARY'S SERVICE AGENCY
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Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [9]

THIRD COUNT
And the grand jurors aforesaid, upon their oath

aforesaid, do further present:

That they do reallege and incorporate herein, as

if again set forth at length, all of the allegations

of the tirst coimt of this indictment, except those

allegations alleging the mailing of the letter re-

ferred to in said coiuit and describing said letter;

That the defendant, on or about July 27, 1940,

then having devised the scheme and artifice in said

first count described, for the purpose of executing

the same, in the Central Division of the Southern

District of California, and within the jurisdiction

of the United States and of this Honorable Court,

unlawfully and feloniously did knowingly cause

to be delivered by the Post Office Establishment

of the United States, according to the directions

thereon, a certain letter in a postpaid envelope ad-

dressed to Rt. Rev. Msgr. Thomas J. O'Dwyer

General Director of Charities The Catholic Wel-

fare Bureau, 333 West Second St., Los Angeles

California, which had theretofore been placed in

the United States Post Office at Wilmington, Dela-

ware to be sent and delivered by the Post Office

Establishment of the United States, to-wit: a let-

ter of the following tenor. [10]
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St. Mary's Orphanage

Box 1483 Wilmington, Dela.

July 26, 1940

Rt. Rev. Msgr. Thomas J. O'Dwyer

General Director of Charities

of the Archdiocese of Los Angeles

Los Angeles, California.

Right Reverend and Dear Monsignor:

Please pardon this delay in replying to your let-

ter of July 12th, due to my absence for the past

ten days. Upon my return, to-day, I hasten to an-

swer same.

I have met Mr. Robert H. Whitson only twice,

although he has frequently assisted his folks in

their work for our institution. I do know Mrs.

Anna Whitson of New York (who, I understand, is

a Califomian), Mrs. Therese Murray Whitson,

formerly of Scranton, and other members of the

family living in the Diocese of Scranton.

They have done much good and intense work,

for the past several years, in raising large sums

bv mail for us, relieving the Order of all expense

and responsibility incidental thereto; helping us

to effect some much needed expansion in structures

and scope of work both here and in Pennsylvania.

Their list of prospects has covered a wide area

and resulted in the building up of a large patron-

age and ''advisory and consoling" correspondence,

which they have ably handled. Incidentally, their

campaign literature differs from the usual type
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of soliciting letter, being, rather, messages of Cath-

olic inspiration which, we feel, scatter much good

in our name.

I hope that I have given the necessary infor-

mation you desire to assist you in making your

suggestion.

Sincerely yours,

MOTHER ELIZABETH, J.C.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

WM. FLEET PALMER,
United States Attorney. [11]

[Endorsed]: No. 14503. United States District

Court, Southem District of California, Central

Division. The United States of America vs. Robert

H. Whitson. Indictment Viol: 18 USC 338. A True

Bill, Jerome H. Bishop, Foreman. Bail $1000.

[Endorsed] : Filed Sep 4 1940, R. S. Zimmerman,

Clerk. By Edmund L. Smith, Deputy Clerk. [12]

At a stated teiin, to wit: The September Term,

A.D. 1940 of the District Court of the United States

of America, within and for the Central Division of

the Southern District of California, held at the

Court Room thereof, in the City of Los Angeles

on Monday the ninth day of September in the year

of our Lord one thousand nine himdred and forty.
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Present: The Honorable: Paul D. McCormick,

District Judge.

[Title of Cause.]

This cause coming before the Court for aiTaign-

ment and plea of defendant Robert H. Whitson;

R. K. Lambeau, Assistant U. S. Attorney, appear-

ing as counsel for the Government; Ames Peterson

and Louis A. Schaffer, Esqs., appearing as coun-

sel for the said defendant, who is present; and A.

Wahlberg, Court Reporter, being present and re-

porting the testimony and the proceedings:

The defendant states his true name is as given

in the Indictment, waives reading of the Indict-

ment, and enters his plea of not guilty to each of

counts one, two, and three.

It is ordered that bond of the defendant be re-

duced to $500.00 herein, and that the cause be as-

signed to the division of Judge Beaumont for fur-

ther proceedings, and that the cause be, and it here-

by is, continued to September 16, 1940, for setting

for trial. [14]

At a stated term, to wit: The September Term,

A. D. 1940 of the District Court of the United

States of America, within and for the Central Di-

vision of the Southern District of California, held

at the Court Room thereof, m the City of Los

Angeles on Tuesday the fifth day of November in

the year of our Lord one thousand nine hundred

and forty.
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Present : The Honorable : Campbell E. Beaumont,

District Judg'e.

[Title of Cause.]

This cause coming before the Court for further

jury trial of defendant Robert H. Wliitson; R. K.

Lambeau, Assistant U. S. Attorney, appearing as

counsel for the Government; Ames Peterson and

Louis A. Schaffer, Esqs., appearing as counsel for

the said defendant, who is present; H. E. Snyders,

Reporter, being present and reporting the testimony

and proceedings; at 10:04 o'clock A. M. Court re-

convenes herein and the jurors all being present

and counsel so stipulating,*******
At 5:42 o'clock P. M. Court reconvenes, and all

being present as before, and the jurors being pres-

ent and counsel so stipulating, the Foreman of the

jury presents and reads verdict of guilty on each

of the three counts. Verdict is also read by the

Clerk, and each juror states that the verdict as

read is his verdict, and the said verdict is ordered

filed and spread upon the minutes of this Court,

to-wit

:

VERDICT

[Title of District Court and Cause.]

We, the Jury in the above-entitled case, find

the defendant Robert H. Whitson guilty as

charged in Count 1 of the indictment, guilty
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as charged in coimt 2 of the indictment, and

guilty as charged in count 3 of the indictment.

Dated: Los Angeles, California, Nov. 5, 1940.

VAN D. HOGAN,
Foreman of the Jury.

[Endorsed]: Filed, Nov. 5, 1940, R. S. Zimmer-

man, Clerk. By R. B. Clifton, Deputy Clerk. [17]

District Court of the United States

Southern District of Calif., Central Division

No. 14503-B. Criminal Indictment in Three counts

for violation of U.S.C, Title 18, Sees. 338.

UNITED STATES

vs.

ROBERT H. WHITSON

JUDGMENT AND (COMMITMENT

On this 26th day of November, 1940, came the

United States Attorney, and the defendant Robert

H. "V\^iitson appearing in proper person, and by

his counsel, Ames Peterson and Louis A. Schaifer,

and,

The defendant having been convicted on ver-

dict of guilty on counts 2 and 3 of the offense

charged in the Indictment in the above-entitled

cause, to-wit using the United States mail with in-

tent to defraud; and the defendant having been

now asked whether he has anything to say why
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judgment should not be pronounced against him,

and no sufficient cause to the contrary being shown

or appearing to the Court, It Is by the Court

Ordered and Adjudged that the defendant, hav-

ing been found guilty of said offenses, pay unto

the United Sltates of America a fine in the siun of

One Thousand Dollars ($1,000.00) on Count 2 of

the indictment.

and that said defendant be further imprisoned

until payment of said fine, or fine and costs, or un-

til said defendant is otherwise discharged as pro-

vided by law.

It Is Further Ordered that imposition of sen-

tence on Coiuit 3 of the indictment be, and the

same hereby is suspended for the period of five

(5) years, during which period the defendant is

placed on probation;

It Is Further Ordered that execution of the sen-

tence on Count 2 be and the same hereby is stayed

until 12 o'clock noon December 2, 1940.

It Is Further Ordered that the Clerk deliver

a certified copy of this judgment and commitment

to the United States Marshal or other qualified

officer and that the same shall serve as the com-

mitment herein in the event the herein fine is not

paid as provided by this judgment.

(Seal) (Signed) C. E. BEAUMONT,
United States District Judge.

[Endorsed]: Filed Nov 26 1940 R. S. Zimmer-

man, Clerk. By R. B. Clifton, Deputy Clerk. [19]
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[Title of District Court and Cause.]

NOTICE OF APPEAL
Name and address of appellant—Robert H. Whit-

son, Rosslyn Hotel, Los Angeles, California.

Name and address of appellant's attorneys—Mil-

ton M. Cohen and Alfred F. MacDonald, Esqs., 505

Taft Building, Los Angeles, California.

Offense—Violation Section 338, Title 18 United

States Code, using the United States mail mth
intent to defraud.

Date of Judgment—November 26, 1940.

Brief description of judgment or sentence: Fine

in the sum of $1,000.00 on Count 2 of the indict-

ment; imposition of sentence on Coimt 3 of the in-

dictment suspended for a period of five years, dur-

ing which period defendant is placed on probation.

I, the above named appellant, hereby appeal to

the United States Circuit Court of Appeals for

the Ninth Circuit from the judgments above men-

tioned on the groimds set forth below.

ROBERT H. WHITSON,
Appellant.

Dated: November 29, 1940. [20]

GROUNDS OF APPEAL

(1) That the verdict is against the law;

(2) That the verdict is against the evidence;

(3) That the verdict is against the law and

the evidence;

(4) That the Court erred in its ruling upon

the reception and rejection of evidence;
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(5) That the Court erred in receiving in evi-

dence all testimony and evidence offered by the

proscution, objection to which was made by de-

fendant and the objections overruled;

(6) That the Court erred in refusing to admit

evidence offered on behalf of the defendant;

(7) That the Court erred in giving to the jury

each and every instruction offered by the prosecu-

tion, exception to which instructions were taken

by the defendant;

(8) That the Court erred in refusing to give to

the jury instructions requested to be given by the

defendant

;

(9) That the Court erred in giving to the jury

instructions given by the Court on its own motion,

exception to the giving of which instructions were

duly taken by the defendant;

(10) Appellant does further specify as grounds

of his appeal other errors at law occurring at the

trial, which said errors of law and other groimds

of appeal will more specifically be set forth and

appear in appellant's Bill of Exceptions and as-

signment of errors to be hereafter filed in this

cause.

MILTON M. COHEN and

ALFRED F. MacDONALD.
By MILTON M. COHEN,

Attorneys for defendant and appellant.

Dated: November 29, 1940. [21]
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[Endorsed]: Received copy of the within notice

of appeal this 2nd day of Dec. 1940.

WM. FLEET PALMER,
U. S. Atty.

R. K. LAMBEAU,
Asst. U. S. Atty.

[Endorsed] : Filed Dec. 2, 194(^-9 :55 AM, R. S.

Zimmerman, Clerk. By Geo. Ruperich. [22]

[Title of District Court and Cause.]

STIPULATION THAT AN ORDER OF COURT
BE MADE EXTENDING THE TIME
WITHIN WHICH TO SETTLE BILL OF
EXCEPTIONS AND FILE ASSIGNMENT
OF ERRORS ON DEFENDANT'S APPEAL
HEREIN.

It is hereby stipulated by and between United

States of America, plaintiff in the above entitled

cause, and Robert H. Whitson, defendant and ap-

pellant therein as follows:

First: That the time within which the Bill of

Exceptions in the above entitled action, on behalf

of the appellants be settled, is extended to and in-

cluding the 15th day of February, 1941.

Second: That defendant and appellant will file

his proposed Bill of Exceptions and Assignment

of Errors on or before the 20th day of January,

1941.
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Third: That the plaintiff and respondent file

his proposed amendments, if any, to said Bill of

Exceptions, on or before the 10th day of February,

1941.

Dated December 2d, 1940.

WM. FLEET PALMER,
United States Attorney.

By RUSSELL K. LAMBEAU,
Asst. United States Attorney.

MILTON M. COHEN and

ALFRED F. MacDONALD.
By ALFRED F. MacDONALD,

Attorneys for defendant and appellant.

[Endorsed]: Filed Dec 28 1940, R. S. Zimmer-

man, Clerk. By John A. Childress, Deputy. [23]

[Title of District Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXC^EPTIONS AND
FILE ASSIGNMENT OF ERRORS.

Upon reading and filing the stipulation of coun-

sel for plaintiff and respondent, and counsel for

defendant and appellant, and it also otherwise ap-

pearing to the Court that there is good cause there-

for,

It is hereby ordered that the time within which

the Bill of Exceptions in the above entitled action,

on behalf of the appellant be settled, is extended to

and including the 15th day of February, 1941.
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It is further ordered that the defendant and ap-

pellant, Robert H. Wliitson, file his assignment of

errors and proposed Bill of Exceptions on or be-

fore the 20th day of January, 1941.

It is further ordered that the United States At-

torney file his proposed amendments, if any, to

said Bill of Exceptions on or before the 10th day

of February, 1941.

Dated December 27, 1940.

C. E. BEAUMONT,
United States District Judge.

[Endorsed]: Filed Dec 28 1940, R. S. Zimmer-

man, Clerk. By John A. Childress, Deputy. [24]

[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS
Comes now Robert H. Whitson in connection

with his notice filed with the Clerk of the above

entitled Court, stating that he appeals to the United

States Circuit Court of Appeals for the Ninth

Circuit, from the judgments and sentences entered

in the above entitled cause against him on the

26th day of November, 1940, and said defendant

having duly given notice of appeal as provided

by law, said defendant and appellant now makes

and files within the time provided by law and the

orders of the Court, the following Assignment of

Errors herein, upon which he will apply for a re-

versal of said judgments and sentences, and each
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of them, upon appeal, and which errors and each

of them are to the great detriment, prejudice and

injurj^ of this defendant, in violation of the rights

conferred upon him by law, and said defendant

says that in the record and proceedings in the above

entitled cause, upon the hearing and determination

thereof in the Central Division of the United States

District Court for the Southern District of Cali-

fornia, there is manifest error in this, to-wit:

I.

The Court erred in denying the motion of the

defendant, made at the close of plaintiff's case,

and renewed at the close of all of the evidence in-

troduced in said case, to direct a verdict [25] of not

guilty as to each of the offenses charged in the in-

dictment, which said motion was made substan-

tially as follows:

''Mr. Peterson: At this time may it please the

Court, we move that the Court instruct the jury

to return a verdict of not guilty upon all of the

counts set forth in the indictment upon the grounds

that the evidence is wholly insufficient to sustain

or justify any verdict of guilty as to any of the

counts contained in the indictment."

To the denial of which motion the defendant

then and there duly excepted.

II.

The Court erred in sustaining the objection of

counsel for the Government to the introduction of

a document marked as Defendant's Exhibit C, for
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identification, to which ruling of the Court the de-

fendant then and there duly excepted.

III.

The Court erred in denying the motion of the

defendant for a new trial of said cause based upon

the grounds that the verdicts of the jury were con-

trary to the law, and that the evidence was insuffi-

cient to justify the verdicts.

To the denial of which motion the defendant then

and there duly excepted.

IV.

The Couii: erred in pronouncing judgment and

sentence upon the defendant as to Counts 2 and

3 of the indictments, for the reason that the evi-

dence was entirely insufficient to sustain or justify

the verdicts of the jury finding the defendant guilty

as to said counts.

Wherefore said defendant, Robert H. Whitson,

prays that by reason of the errors aforesaid, the

said judgments and [26] sentences imposed against

him be reversed and held for naught.

MILTON M. COHEN.
ALFRED F. MacDONALD.

By ALFRED F. MacDONALD,
Attorneys for Defendant.

[Endorsed]: Received copy of the within As-

signment of Errors, this 17th day of January, 1941.

WM. FLEET PALMER,
Attorneys for Ptff.

[Endorsed]: Filed Jan 17 1941, R. S. Zimmer-

man, Clerk. By P. D. Hooser, Deputy. [27]
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In the District Court of the United States

Southern District of California

Central Division

Fo. 14503-B Crim.

UNITED STATES OF AMERICA
Plaintiff

vs.

ROBERT H. WHITSON,
Defendant

CERTIFICATE OF CLERK
I, R. S. Zimmerman, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages,

numbered 1 to 29, inclusive, contain full, true and

correct copies of the Indictment; Statement of

Docket Entries; Plea of Defendant; Minutes of

Proceedings on Impanelment of the Jury; Verdict

of the Jury; Order Dismissing Coiuit One of the

Indictment; Judgment; Notice of Appeal; Stip-

ulation and Order Extending Time to File Bill

of Exceptions and Assignment of Errors; Assign-

ment of Errors; Designation of Contents of Rec-

ord on Appeal; which, together with the original

Bill of Exceptions transmitted herewith, consti-

tute the record on appeal to the United States

Circuit Court for the Ninth Circuit.

I do further certify that the Clerk's fee for

comparing, correcting and certifying the forego-

ing record amounts to $7.00, which has been paid

to me by the Appellant.
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Witness my hand and the seal of said District

Court, this 26th day of March, A. D. 1941.

R. SI ZIMMERMAN,
Clerk.

By EDMUND L. SMITH,
Deputy Clerk.

[30]

[Title of District Court and Cause.]

BILL OP EXCEPTIONS

Be It Remembered: That on or about the 4th

day of September, 1940, the Grand Jury of the

United States in and for the Southern District of

California, Central Division, returned in this court

its indictment against the defendant in the above

entitled cause charging him in three counts with

the crimes of using the United States mail with

intent to defraud in violation of Section 338, Ti-

tle 18, U.S.C. ; that thereafter, the defendant, Rob-

ert H. Whitson, appeared in said court and was

duly arraigned upon said indictment and entered

his pleas of not guilty to the charges in said in-

dictment contained.

That Thereafter, and on the 31st day of Octo-

ber, 1940, said cause came on duly and regularly

for trial, the Government being represented in

court by Russell K. Lambeau, Assistant United

States Attorney, and the defendant being person-

ally present in Court and represented by Lewis
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A. Schaffer and Ames Peterson; the Honorable

Campbell E. Beaumont, Judge of the above enti-

tled court, ordered that trial of the said cause pro-

ceed, whereupon the following proceedings were

had: A jury was duly impanelled to try the said

cause.

A written stipulation as to certain facts en-

tered into by and between the parties to said cause,

was filed and read to the jury. Said written stipu-

lation is in words and figures as follows: [31]

[Title of District Court and Cause.]

STIPULATION AS TO CERTAIN FACTS

It Is Hereby Stipulated by and between the

parties hereto, through their respective coun-

sel, as follows, to-wit:

I.

That Post Office Box No. 1483, Wilmington, Del-

aware, was rented by the defendant on or about

May 27, 1940 and that the defendant made,

at said time and place, written application for

said Post Office Box. That defendant rented

said box under the name of "St. Mary's Serv-

ice Agency by R. H. Whitson."

II.

That the defendant caused to be placed in

the United States Post Office at Los Angeles,

California, for delivery by mail the letter set

forth in count 2 of the indictment.
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III.

That the defendant caused to be delivered by

the Post Office Establishment of the United

States, at Los Angeles, California, the letter

set forth in count 3 of the indictment, in the

envelope attached thereto.

lY.

That there is no such organization, person

or firm as ''St. Mary's Orphanage" at Wil-

mington, Delaware. That the signature "Moth-

er Elizabeth, J.C", affixed to said letter con-

tained in count 3 [32] of the indictment here-

in, is in the handwriting of the defendant.

It is further stipulated that nothing here-

in contained shall preclude any explanation

that the defendant may desire to make respect-

ing any matter herein contained.

Dated: This 31st day of October, 1940.

WM. FLEET PALMER,
United States Attorney.

RUSSELL K. LAMBEAU,
Assistant United States Attorney.

Attorneys for Plaintiff.

LEWIS A. SCHAFFER,
AMES PETERSON,

Attorneys for Defendant.
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RT. REV. THOMAS J. O'DWYER
A government witness testified under oath as fol-

lows:

My name is Rt. Rev. Thomas J. O'Dwyer. I am
located in Los Angeles. I am General Director of

the Catholic Welfare Bureau of the Archdiocese

of Los Angeles, which includes the territory of

four counties; Los Angeles, Orange, Ventura and

Santa Barbara. I have occupied that position since

1926. I am in charge of such matters as solicita-

tion of funds from persons interested in making

donations to the Catholic Church and to the Cath-

olic Welfare organizations, and institutions main-

tained by the Catholic Church.

The defendant, Robert H. Whitson, called on

me in my office in the Union League Building

on or about July 10, 1940. I had a conversation

with him alone. As far as I recall, Mr. Whitson

referred in the conversation to the assistance and

support which he and his mother and his aimt

have given to certain institutions in Wilmington,

Delaware, and also in Scranton, Pennsylvania. He
also [33] suggested that he would be interested in

doing a similar work in southern California.

In the course of the conversation it developed

that certain correspondence had been carried on

with some of these institutions he was supposed to

have been interested in in Wilmington, Delaware,

and also Scranton, Pennsylvania.

During the conversation Mr. Whitson inquired

about the charitable institutions under my juris-
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(Testimony of Rt. Rev. Thomas J. O'Dwyer.)

diction and asked if they did not need funds to

meet their needs.

I referred to certain institutions. I referred in

particular to one institution, the St. Boniface's

Indian School at Banning. I mentioned the name

of the superintendent of that institution.

His name is Fr. Gerard.

Toward the close of our conference Mr. Whit-

son presented me a letter, a sample letter which

was supposed to have been written by Mother Eliz-

abeth of St. Mary's Orphanage in Wilmington,

Delaware, letters of appeal and letters of con-

solation. The letter you now hand me dated No-

vember 25, 1939, is the letter which he showed me
as having been used in connection with charitable

work.

The letter referred to was offered and received

in evidence, marked as

GOVERNMENT'S EXHIBIT 1,

and is in words and figures as follows:

November 25, 1939.

''Dear Friend:

"The Christmas Season is such a joyous

time, isn't itf—full of bright cheer, spiritual

encouragement and newborn hopes for the com-

ing year! Candle-lit Christmas trees! The ex-

cited laughter of expectant children! The hap-

piness of the older folks amid the warmth of
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(Testimony of Et. Rev. Thomas J. O'Dwyer.)

home and family! The joy is our hearts that

comes of making others happy!

"That is what Christmas should mean! It is

the one time above [34] all others when Every-

body has a right to be happy! But Everybody

Won't be unless all Catholics realize the Urgent

Need, today, to come to the Aid of Their less

fortunate Brethren

!

"This Concerns You, my friend. Wherever

you may live—for the spiritual and physical

welfare and future of the Catholic Child and

Homeless Aged is not for local concern only

but for Universal Aid!

"Today, more than ever before, it is most

Important to Protect these underprivileged

Orphans of Misfortune from unholy influence

of Foreign Paganism, now so widespread. To

feed, clothe, educate and shelter them in an

uplifting. Catholic Environment—^so as they

may later go out into the world as Good Cath-

olics and Good Americans and reflect honor on

You and me as their benefactors.

"And never, never has it been said that Cath-

olics forget their Mother and Father in old

age!

"Although we have been taking care of

orphans and the aged for many years, we are

as yet an unpretentious institution Relying on

Voluntary Donations. The greatly increased

Demand on Our Facilities due to economic de-
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pression and tragic conditions of those sent to

us, now makes Urgent this Emergency Appeal.

I know it will not be in vain.

"Gratefully yours in Christ.

''MOTHER ELIZABETH, J.C."

It is on the letterhead "St. Mary's Orphanage,

Box 1483, Wilmington, Delaware."

Then on the reverse side is the following:

"St, Mary's Orphanage

"November 25, 1939

"Dear Friend:

" 'Divine Faith always has met and always

will meet every human need!'

"Tragic, indeed, is the 'groping in the dark'

of those who do not [35] have a Gruiding Light

to show the way! What a comfort is Faith!

What an Encouragement is Hope! What a

Solace is that Hope which Faith assures of

Attainment when approached thru Charity!

"In these times of stress and strife, of men-

tal and physical ills, of lack or loss, of temporal

or spiritual problems, of personal or domestic

conditions, Must We Hold Steadfast to the

teachings of love. Faith and Peace of our Be-

loved Master—must we become Newborn in

spirit—and following in our Savior's footsteps,

find the way to everlastmg Happiness and to

the Solution of Our Problems thru Prayer

—

and Faith in the Efficacy of Divine Interces-

sion to Meet Every Human Need.
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''Fill Your Mind so full of Love, Faith and

Goodwill that naught but Good can find a place

in your life! 'And if ye ask for good things of

God, iirst reflect ye only Goodness so as ye

may be prepared to receive all His good gifts.'

"You are lovingly invited to participate in

a Novena of Masses in honor of The Infant

Jesus to be celebrated here December 17th to

25th including Prayers for Peace and Univer-

sal Goodwill.

"I would like all of our friends to join us

in this Novena so they may obtain the favors

of which they stand in need. Blessed Holy

Child Medals will be sent to those sending in

their Intentions. (See inside pages). I wish I

had the space to tell you of the Testimonies of

clients Demonstrating how efficacious has been

the aid, blessings and comforts obtained thru

participating in these Novenas,

"It Would Surely Renew Your Faith and

Courage

!

"MOTHER ELIZABETH, J. C."

I don't recall the name of any references Mr.

Whitson gave me. He referred only to his mother

and to his aunt and indicated that his mother was

living at that time in New York and w^as a native

of California and was anxious to return to Cali-

fornia.

I exercised my own judgment later as to the

references [36] whom I might consult for infor-
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mation. I wrote to the Reverend Mother Elizabeth,

St. Mary's Orphanage, Wihnington, Delaware, Box

1483. I assumed at this time that this institution

was a reference.

The carbon copy of date July 12, 1940, which you

now show me is the letter to which I refer. I mailed

the original of that letter to Box 1483, Wilmington,

Delaware, to Reverend Mother Elizabeth, J. C. I

obtained the name to which I addressed that letter

from the sample copy of letter presented to me
by Mr. Whitson.

The document referred to was offered and re-

ceived in evidence and marked as

GOVERNMENT'S EXHIBIT 2.

The letter was read to the jury and is in words

and figures as follows:

''Reverend Mother Elizabeth J. C.

"St. Mary's Orphanage

"Box 1483
'

' Wihnington, Delaware

"Dear Reverend Mother:

"The Superintendent of the Catholic Schools

of the Archdiocese of San Francisco intro-

duced to me a Mr. Robert H. Whitson, a resi-

dent of Los Angeles.

"In our conference Mr. Whitson referred to

the work which his mother and aunt had ac-

complished in the Diocese of Scranton under

Bishop Ilafey in the upbuilding of your Or-
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phanage in Wilmington. He stated that his

mother, a native of California, wishes to return

to this State and engage in similar work here

on behalf of one or more Catholic institutions.

I hesitated to give him a decision in this mat-

ter. I am anxious to have confidential infor-

mation from you as to the work accomplished

by Mrs. Whitson. I understand that in addi-

tion to sponsoring a fund-raising campaign,

she has also developed considerable correspond-

ence with a large number of persons answering

inquiries, giving [37] counsel and encourage-

ment, etc.

''I find it difficult to make any suggestion

to Mr. Whitson, and will appreciate any infor-

mation or recommendation you may give me.

"With kindest regards,

"Sincerely yours,

"(Rt. Rev.) THOMAS J. O'DWYER,
General Director."

The "J. C." might stand for Mother Elizabeth,

Sister of Jesus Christ. That is one interpretation

which might be made upon it. I don't know of the

existence of any such religious community in the

United States.

Mr. Whitson indicated in our conference that the

letter. Exhibit 1, was used in appealing for funds.

In response to my letter, Government's Exhibit

2, I received a letter on or about July 27, 1940,
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signed by Mother Elizabeth. The letter you now

show me is the letter I received, likewise the en-

velope attached to it. The letter and envelope were

offered and received in evidence and marked as

GOVERNMENT'S EXHIBIT 3.

The letter is on the letterhead, ''St. Mary's Or-

phanage, Box 1483, Wilmington, Delaware," and is

in words and figTires as follows

:

July 26, 1940.

"Rt. Rev. Msgr. Thomas J. O'Dwyer

"General Director of Charities

"of the Archdiocese of Los Angeles

"Los Angelesi, California.

"Right Reverend and Dear Monsignor:

"Please pardon this delay in replying to

your letter of July 12th, due to my absence

for the past ten days. Upon my return, today,

I hasten to answer same.

"I have met Mr. Robert H. Whitson only

twice, although he has frequently assisted his

folks in their work for our institutions. [38]

I do know Mrs. Anna Whitson of New York
(who, I understand, is a Californian), Mrs.

Therese Murray Whitson, formerly of Scran-

ton, and other members of the family living in

the Diocese of Scranton.

"They have done much good and intense

work for the past several years, in raising

large siuns by mail for us, relieving the Order
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of all expense and responsibility incidental

thereto ; helping us to effect some much needed

expansion in structures and scope of work both

here and in Pennsylvania.

''Their list of prospects has covered a wide

area and resulted in the building up of a large

patronage and 'advisory and consoling' cor-

respondence, which they have ably handled. In-

cidentally, their campaign literature differs

from the usual type of soliciting letter, being,

rather, messages of Catholic inspiration which,

we feel, scatter much good in our name.

"I hope that I have given the necessary in-

formation you desire to assist you in making

your suggestion.
'

' Sincerely yours,

"MOTHER ELIZABETH, J. C."

The envelope in which the foregoing letter was

mailed is in words and figures as follows:

"Rt. Rev. Msgr. Thomas J. O'Dwyer, Gen-

eral Director of Charities The Catholic Wel-

fare Bureau 333 West Second St. Los Angeles

California."

The envelope is postmarked Wilmington Del Jul

25 1940.

Cancelled Air Mail Stamp is affixed thereto.

In my conversation with Mr. Whitson on July

10, reference was made about financial assistance
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given to a certain institution in Scranton, Penn-

sylvania.

I received a letter from Mr. Whitson on or about

July 31, and the letter you now hand me dated Los

Ang-eles, July 31, is the letter I refer to. The docu-

ment was offered and received in evidence and

marked as

GOVERNMENT'S EXHIBIT 5.

It is in words and figures as follows:

"849 S. Normandie Ave. Los Angeles, July

31st Rt. Rev. Thomas J. O'Dwyer Catholic

Welfare Bureau 333 W 2nd Street Los An-

geles, Calif.

"Right Reverend dear Monsignor: [39]

"As I miderstood it from a brief telephone

conversation (having a poor connection) with

Father Gerard of Banning, he was not inter-

ested in the matter of Mrs. Anna Whitson con-

ducting fmid-raising campaigns by mail in be-

half of St. Boniface's, without Any cost, re-

sponsibility or liability to it, because he felt

that the percentage of donations given to the

Service to cover cost of campaigns and super-

vising and planning expenses was too large

—

and also that the fonn of literature, which I

had shown to you, gave too commercial a slant

to the plan. He suggested that I communicate

with you, if I washed to.
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"My only interest has been to arrange a

contact in behalf of Mrs. A. Whitson and I

therefore feel that I should not make any fur-

ther efforts to interest Father Gerard or any-

one else in the diocese after the emphatic man-

ner in which I was repulsed.

'^ However, as you were so kind as to give

your time and recommendation, and as I found

Father Gerard a most likeable man who, from

what I was told in the county, has been doing

some very hard and much needed work, since the

nmnber of orphans in the Diocese requiring

shelter and education far exceeds the facilities,

I regret that a negative attitude should have

been taken on the points explained above.

''Just for your information, I thought I

might tell you, as you undoubtedly know from

similar experiences out here, that Mrs. Whit-

son and others had raised fimds gratuitously,

in the diocese and nearabouts, until economic

conditions eliminated prospective donors. (The

entire earnings of the Catholics in Riverside

Comity probably would not suffice to support

the needs of St. Boniface and its expansion to

take care of the many oi*phans needing shelter)

Then the Orphanage conducted mail campaigns

and soon found itself heavily in debt to print-

ers, etc.

"It was therefore decided, as best for the

Orphanage, to relieve it of all responsibility,
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liability and expense of raising money [40]

(thereby leaving the Mother Superior and re-

ligious free to concentrate on other than money-

raising worries) by forming an outside Service

Agency operating on a commercial basis (such

as your Bureau is Inc.).

''From what I know of it, I can assure you

that neither Mrs. W. nor her relatives have

drawn a penny for themselves, as the percent-

age of donations given to the Service hardly

covered the cost of stamps, printing, enclos-

ures, and salaries of girls who get out the

mailings, maintain the lists and obtain pros-

pects names of over 50,000 a year. Only after

2-3 years does this pay Mrs. W. for her ser-

vices and repay the deficits of the first two

years.

"Don't you think, Monsignor, from the

knowledge of your own efforts to raise fimds to

maintain the Catholic institutions of this Dio-

cese, that Any percentage of donations which

a needy institution gets regularly, month in

and month out, without any expense to it and

without any personal soliciting efforts, is

'manna from heaven' which they would not

have gotten otherwise?' And in a couple of

years the Institution's share runs into large

sums, thereby relieving the Diocese Welfare

Bureau of the necessity of further contribut-

ing to its support.
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''With kind regards, I am Respectfully

yours,

"ROBERT H. WHITSON."

The following document:

"Dear Mr. Hammond:

Lock Box Division: If there is any mail in

our Box 1483, except the rental receipt, will

you kindly forward it in enclosed envelop to

our Los Angeles Office, while I am away.

Thank you.

ST. MARY'S SERVICE AGENCY."

and the envelope with cancelled air mail stamp af-

fixed thereto in which the same was mailed is ad-

dressed and postmarked as follows: "Clerk Lock

Box Division U. S. Post Office Wilmington, Dela."

It bears the endorsement, "Opened by W. C.

Downs Jul 15 1940 A. M." and is postmarked "Air

Mail Los Angeles Calif. Jul 13 1940 7:30 P. M."

The foregoing documents were offered and re-

ceived in evidence as

GOVERNMENT'S EXHIBIT No. 4. [41]

Cross Examination

When Mr. Whitson came in to see me we dis-

cussed the needs of Catholic charitable institutions.

I did not hear of the charitable Catholic work Mr.

Whitson 's mother had been doing. I heard of Mrs.

Whitson through the letter of the Superintendent
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of Schools of the Archdiocese of San Francisco,

which has to do with educational institutions of the

Archdiocese of San Francisco.

The diocese in which St. Boniface's is situated is

not directly or immediately under my jurisdiction.

Until a few years ago the diocese of Los Angeles

included eight counties, including Riverside County

in which St. Boniface's Indian School of Banning

is located. Since 1926, it has been a part of my duty

to visit the institution from time to time to confer

with the Superintendent with regard to the needs

of the institution and our office also refers children

for care to the Superintendent of the institution.

That is in the jurisdiction of the diocese in San

Diego and it was in that jurisdiction at the time I

held this conversation with Mr. Whitson.

Government's Exhibit No. 1 is apparently a

mimeographed letter from St. Mary's Orphanage,

Box 1483, Wilmington, Delaware. I assumed that

institution existed and took it upon myself to write

to that Orphanage. I do not recall if Mr. Whitson

told me that such an institution existed, the letter

indicated that such an institution existed and I had

no reason to doubt it existed.

I have been in this sort of work for a good many
years. I have a list of all the orphanages in the

United States, but it is not complete. At the time

Mr. Whitson was talking to me I did not examine

a Catholic directory for the purpose of finding out

whether or not there were any other orphanages
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outside of my diocese. I never looked in the Cath-

olic directory to find out whether or not there was

a St. Mary's Orphanage at Wilmington, Delaware.

Q. In your discussion with Mr. Whitson did you

discuss the St. Mary's Orphanage at Elmhurst,

Pennsylvania? [42]

A. I don't recall the name of the Orphanage

mentioned in Pennsylvania.

Q. But there was one discussed?

The Court: Did you discuss any St. Mary's Or-

phanage?

The Witness: There was reference to service

rendered by relatives or friends of Mr. Wliitson

in the State of Pennsylvania and particularly in

and aromid the city of Scranton, Pennsylvania;

and for that reason I addressed my comanunication

to the Director of Catholic Charities, of the diocese

of Scranton, Pennsylvania.

The inquiries I made in my letter to Reverend

Mother Elizabeth, J. C. would have given me the

information which would determine what type of

suggestion I would give.

Subsequently Mr. Whitson telephoned me and I

told him that the St. Boniface's Indian School was

out of my jurisdiction and I referred him directly

to Pr. Gerard. I told him I didn't want to have

any more to do with the situation. I don't recall

the exact date of the conversation, whether it was

between July 12 and July 20, 1940.
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I never contributed money to any of the organ-

izations that were mentioned by Mr. Whitson. I

don't recall ever being asked to personally con-

tribute. I did not sign and I was not asked to sign

a contract with respect to the contributions to be

solicited from the Catholic lajonen.

St. Boniface's is not within my diocese; it is

within the San Diego diocese.

I never directly introduced Mr. Whitson to Fr.

Gerard. I believe Mr. Whitson had a telephone con-

versation directly with Fr. Gerard at St. Boniface's

Indian School.

Redirect Examination

In mentioning the names of institutions that were

in need of assistance I referred Mr. Whitson par-

ticularly to the St. Boniface's Indian School in

Baxming of which the then Superintendent [43]

was Fr. Gerard.

I had no intention of raising money for Mr.

Whitson; the idea was that Mr. Whitson was to

raise the money for the organizations to be sug-

gested by me.

In my conversation with Mr. Whitson I indicated

that St. Boniface's was perhaps one of the neediest

of the institutions.
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FR. GERARD BRENNEKE
a Government witness testified under oath as fol-

lows:

My name is Fr. Gerard. I am connected with St.

Boniface's Indian School located at Bamiing. It is

maintained by the Catholic Church, partly also by

the County. I saw the defendant, Mr. Whitson,

about the middle of July, 1940, the 15th or 16th.

He came to visit me at the Indian School at Ban-

ning. No one was present at our conversation.

He told me that he was sent by Msgr. O'Dwyer

and that I was also recommended to him by a cer-

tain Fr. Long—I don't know this Fr. Long at all

—at San Francisco. He said he wanted to help

us finance the school and so on. He said that he

had a mother who, you might say, had as her hob-

by the helping of schools by sending out certain

leaflets and so on, devotions to various saints, and

thereby obtaining help for the various organiza-

tions.

He mentioned an organization somewhere in the

East, but I have really forgotten the name of the

place because I wasn't at that time very much in-

terested. I didn't like the system, and I think he

said that his mother was to come West as far as I

remember, very soon.

He showed me a letter from St. Mary's Or-

phanage signed by some Mother Elizabeth, J. C.

It was a hand written letter. I do not recall what

the form of the letterhead was. He talked to me
about making an appeal to some organization in
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the East. I don't know the name of the organi-

zation, but I believe that the signature [44] was

''Mother Elizabeth, J.C." I did not discuss any

details as to how this appeal was to be made. He
did most of the talking. I didn't do much because

I was not much interested. He finally showed me
a contract that he had made v/ith this organization,

and I asked him to give me some time to consider

it. He said we should rush the matter.

The St. Boniface's School has a Post Office box

at Banning, and then Mr. Whitson and myself

were to get another box, and we were both to have

a key to the box and we were not to open it except

jointly. That is what he said. The funds would be

addressed to that box presmnably. St. Boniface's

Orphanage it was to be called, and all of the let-

ters which would come addressed that way or any

other letter which would find its way into our box,

that is, the St. Boniface's Indian School box, was

supposed to go back into the new^ box we were to

acquire. I understood that his mother was going

to do a great deal of the work.

My contract was to be with Mr. Whitson. The

contract you now show me is the contract Mr. Whit-

son exhibited to me as far as I can see now. To

the best of my recollection it is the same. The

amoiuit is left out and the percentage that each

party was to receive of the donations was left out.

That was practically all of our conversation.

He wanted me to get a box as soon as possible and
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I told him that I would have to ask the advice of

those who were my superiors in this matter.

In the meanwhile I sent a letter to Msgi\ O'Dwy-

er and then Mr. Whitson called me up. It must

have been four or five days. He called me by phone

and asked me if I made any decision. I told him

I did not. Then he said, "You will not hear from

me until my mother comes from the east." I am
not quite sure if I thereafter received anything in

the mail. I believe perhaps one more letter was

received. The contract that I referred to came by

mail. I asked him over the phone what the percent-

ages would be and he advised me that it would [45]

be 75 per cent to him and then I dropped the mat-

ter right away.

The contract and letter you now show me came

to me through the mail. The documents were of-

fered and received in evidence and marked

GOVERNMENT'S EXHIBIT NO. 6

July 19, 1940.

"Dear Father Gerard:

"I am herewith enclosing the outline of the

contract which you asked my husband to send,

you. You will find that it removes all respon-

sibility and expense of raising money by mail

for the Orphanage from your shoulders, be-

sides supplying a means of spreading the Word
among a wide circle in your name.
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'"As ^h\ Whitson explained to you, ^Irs.

Anna Whitson has sent lis from Xew York the

plans and literature for Xovenas covering the

next three months, the fii-st of which is sched-

uled to be mailed .Jidy 27th, which is the rea-

son for our desire to get the preparations start-

ed at once.

"Trusting to hear from you by Monday. I

am
"Sincerely yours.

"DIAXA H. WHITSOX

"'849 S. Xonnandie Avenue

"Los Angeles, California.

'•Phone: DRexel 0350."

1: •Tu Relieve St. Boniface's Orphanage

of any and all expense, responsibility and lia-

bility of raising money through mail campaigns,

an Agreement is entered into this day

of 1940. between St. Boniface's Orphan-

age (hereinafter termed the "Orphanage")

and the National Service Agency of Xew York

(hereinafter termed the ("Service") whereby

the Orphanage employs the Service and the

Service agrees to conduct Fuad Raising Cam-

paigns for the Orphanage, in the name of the

Orphanage only, by mail or othei'wise. in the

manner, ciuantity, number and frequency which

the Service may deem fit. for [46] a period of

Fourteen Years (14 years) from date.
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2: The Service agrees to plan and conduct

all campaigns in their entirety; to supply

names, prepare all printed matter, get out

mailings and to stand all expense of same, in-

cluding stamps.

3: The Orphanage is not to stand Any ex-

pense whatsoever on account of the above, and

any monies which it might lay out on account

of stamps for mailings or acknowledgements,

expressage or post office returns, box rent, it

is to be reimbursed for out of the donations

received at the next mail-opening, before any

payment is made to the Service.

4: The Service agrees to submit to the Or-

phanage for its approval all printed matter

before sending out campaign letters.

5: The Orphanage agrees to employ no other

fund raising or publicity service, nor to con-

duct, itself or through any other means, any

fund-raising or publicity campaigns By Mail,

nor to solicit personally or otherwise any do-

nors on mailing lists of the Service.

6: A new lock box will be taken out at the

Banning Post Office under the name of St.

Boniface's Orphanage and it is agreed that all

printed matter will bear the lock box num-

ber as an address. Both parties agree not to

take any mail out of this box nor to open same

except in the presence of representatives of

both parties hereto. The Service will endeavor
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to have a representative at the Orphanage week-

ly or as often as the nmnber of returns war-

rant. If this representative skips a week in

coming, the Orphanage agrees not to take any

mail out of the box until her arrival.

7: It is understood that the name of St.

Boniface's Orphanage is just being given to

the institution and people will only come to

know it by this name through the medium of

the campaigns conducted by the Service. There-

fore, it is definitely miderstood that all mon-

ies and mail addressed or delivered in any way
to [47] St. Boniface's Orphanage or Father

Gerard, from donors solicited by the Service,

whether through the post office lock box or di-

rect (unless such donors can be shown to be

prior benefactors of St. Boniface's) is to be

included in this agreement and the joint fund.

8: It is agree that the Postmaster at Ban-

ning will be asked to put in the lock box all

mail addressed to St. Boniface's Orphanage,

even if it does not contain the lock box num-

ber, as it is acknowledged that some donors

might just remember the name but not the

box number of the Orphanage. If any such let-

ters are delivered to the Orphanage instead of

being put into the lock box, the Orphanage

will put such letters, unopened, back into the

box.
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9: The Service's representative will direct

and assist in the opening, accounting and ac-

knowledging of donations at the Orphanage in

co-operation with such religious as Father Ger-

ard might designate and will answer such let-

ters as might require personal answers either

at the office of the Service or dictate same to a

religious. The Orphanage agrees to carry out

the systems of acknowledging and accounting

in the manner outlined by the Service, as it is

understood that the success of these campaigns

and their gradual paying for themselves after

a period of years depends on scientific systems

of maintaining up-to-date and accurate mailing

lists, prompt and appealing follow-ups and

acknowledgements, so as to give a personal

touch that will ultimately build up a large list

of steady patrons.

10: The Orphanage agrees to pay to the

Service for its service and cost of campaigns,

as outlined above, a sum equal to % of all

monies received from donors in any manner

as outlined above, and Such % of Net Do-

nations received is to constitute the Only Com-

pensation the Orphanage Is to Pay the Serv-

ice, even though the returns and resultant %
recompense to the Service might show a loss on

such campaigns to the Service, who agrees to

stand [48] complete liability on same. The

Orphanage is to deduct any monies, which it
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might have laid out for ahove mentioned ex-

penses, from the weekly statement before re-

mitting" its share to the Service. The Orphan-

age agrees not to pay out any monies on the

Service's account without instructions from the

Service.

11: All donations are to be received by the

Orphanage and deposited by it in its local bank,

and a check together with an itemized state-

ment, is to be sent to the Service on the day

following each and every mail-opening. No
monies are to be giVen to the Service's rep-

resentative nor any other party except on writ-

ten request of the Service.

12: The Orphanage will keep a written rec-

ord of all monies paid out on account of cam-

paigns and all monies received and deposited

and such account may be viewed by the Serv-

ice at any suitable time.

13: It Is Understood That All Names Cir-

cularized and/or Received From Donors or

Any Other Sources, and All Letters, Envelops,

Enclosures, Forms and Lists received from peo-

ple circularized by the Service or from their

friends, together with all Non-Delivered Re-

turned Letters and Change-of-Address Cards,

Are to Be Considered the Sole Property of

the Service, and the Orphanage agrees to turn

over to the Service promptly upon receipt,

personally or by mail, all such items received
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by it, and will not retain any part or names

of such items.

14: Intention and Memorial forms, etc.,

after being acknowledged, will have their ad-

dresses detached and retained by Service, and

the forms given to the Orphanage to be placed

on shrines and altars.

15: As it is necessary to mail out all letters

and acknowledgements from Banning, the Or-

phanage agrees to supply sufficient inmates and

religious to assist in addressing, inserting, seal-

ing, stamping and mailing of campaigns and

other letters without any charge to the Service

nor any expectation of recompense to those as-

sisting. The Service agrees not to make any

gifts to any of the [49] inmates or religious

at the Orphanage without the permission of

Father Gerard.

The National Service Agency (of N. Y.) St.

Boniface 's Orphanage

By
Cross Examination

My institution is incorporated under the name

of St, Boniface's Indian School.

When Mr. Whitson came to me he introduced

himself to me and told me that his mother was do-

ing considerable charitable work in the east and

that she was interested in coming to California,

where she would like to do the same sort of work.
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He said that as far as he himself was concerned he

was a merchandise man and he was trying to make

these contacts for his mother.

Mr. Wliitson didn't tell me that Msgr. O'Dwyer

had sent him. He said that he had spoken to Msgr.

O'Dwyer and that Msgr. O'Dwyer had mentioned

my name. He did not come to me with a letter from

Msgr. O'Dwyer.

Mr. Whitson showed me several facsimiles of

letters that he thought would be applicable and

would touch the hearts of the 'Catholic laity for

the purpose of interesting themselves in my school.

Among those were various letterheads and among

the letters shown me I could see they were let-

ters that were drawn up T'oughly in w^riting. I think

the letter you now show me that bears at the top,

"St. Mary's Orphanage, Box 1897, Englewood,

California," was one of the letters he showed me.

The letter was offered and received in evidence

and marked

DEFENDANT'S EXHIBIT A
The letter is in words and figures as follows

:

"ST. MARY'S ORPHANAGE
Box 1897 Englewood, Cal.

Dear Friend [50]

Please excuse the writing and the spelling.

The sisters teach us better but I'm to excited

to bother about that now. I bet you'd be excited

to if you could see all those new children, just
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little kids, crying because they haven't got a

mother or father or a home. And becuase they

are crowded up in the kids Dorm, and have

hardly any space to move around.

St. Marys is still a small place and Mother

Veronica says she needs more money to build

new dorms and school buildings so as to have

room for the many homeless orphans waiting

to come here.

And room, to, for a lot of older orphans, 12

to 16, now living with relatives who are to poor

to properly feed or dress them so they can go

to school and church regularly. These are the

spiritual orphans. Mother Veronica says, who

need help the most, the ones who have not only

lost parents but are now lible to lose thier Cath-

olic Faith and are open to evil temptations.

Now, I thought the best way to show our

Lord Jesus how grateful I am for what St.

Mary's did for me when I was homeless, would

be to try and get help for these new children.

So I got your name from Mother Veronica

and I 'm writing you to ask you wont you please

help these poor needy children.

Becuase if they are sheltered and fed and

educatted right and learn a good trade and

Catholic teachings, when they leave St. Mary's

they will earn a good living and live a good

life and maybe enter the church—so that you
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and all other Catholic will be proud of them.

Gratefully yours in the love

of our Lord and his children

TOMMY HART [51]

I have been attached to San Diego diocese since

1926.

I do not know of all of the orphanages that are

under the jurisdiction of the San Diego diocese and

the Los Angeles diocese. If one w^ere mentioned to

me I would pretty well know whether or not it

was in the Los Angeles or San Diego diocese.

Q. You knew, did you not, when Mr. Whitson

showed you this orphanage, that there was no such

St. Mary's Orphanage in Inglewood, California?

A. To tell you the truth, I w^asn't interested

in it.

I was not interested in the entire matter and it

was just a courtesy that I gave to Mr. Whitson to

listen to him. My mind was made up before Mr.

Whitson spoke to me that I was not interested in

anything of the kind.

I received the letter dated July 19th, 1940, to-

gether with the enclosed contract through the mail,

being Government's Exhibit 6.

I remember there was some discussion about the

post office box. The proposition was that the Whit-

sons were to spend all the money necessary, mail

out all of the necessary circulars, without any ex-
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pense whatsoever of any kind or nature whatsoever

to the school, and that when there w^ere any dona-

tions that came in, they w^ere to be sent not to the

Whitsons, but directly to the school in a box to

be rented jointly by the school and by the Whitsons

and that neither myself or the Whitsons could open

that box without the other. I was to have charge

of the moneys. After the postage and other things

were deducted I was to remit to the Whitsons the

percentage agreed upon of the collections. In other

words their percentage whatever it was, was to

cover their entire cost and I was to get whatever

my percentage was free and clear of any cost to me.

With respect to the percentage, that was some-

thing that was left to further discussion, if I was

interested in the plan. [52]

I was to be the person who w^as to oversee this

entire plan according to the way they laid it out.

I was to be the boss and manager of it.

In the telephone conversation with respect to

percentages I talked to Mr. Whitson first and he

said, "Excuse me. I can't hear well." Then I talked

to Mrs. Whitson.

The card you show me bears my signature.

The document was offered and received in evi-

dence and marked

DEFENDANT'S EXHIBIT B.

The card bears the postmark, ''Banning, Calif.

July 26—4:00 P. M., 1940."



United States of America 59

(Testimony of Fr. Gerard Brenneke.)

It is addressed to Mr. D. H. Whitson, 849 South

Normandie, Los Angeles, California, and on the

back thereof is set forth,

"St. Boniface School, Baiming, California,

7/26/40.

'Dear Mr. Whitson: Absolutely not inter-

ested in your plan. Yours truly,

FATHER GERARD.' "

849 South Normandie, Los Angeles, California, is

the address given to me by Mr. Whitson. The signa-

ture on the card is my signature and I sent it.

I did not give Mr. Whitson any money and I

did not sign any contracts with Mr. Whitson.

I do not know of anyone that gave Mr. Whitson

any money from my institution.

In the letter there is a novena. I know what a novena

is. Mr. Whitson said there was to be a novena

shortly after the time he came to see me. They

wanted to get this thing going in order to get the

donations in for the novena; that is why I thought

he was trying to force things. I was not at all

interested.

He said there was need for haste and that I

should rent the box right away.

At this point there was read iiito the evidence

the testimony given by the defendant before the

Grand Jury. [53]

The session was held on the 28th day of August,

1940, and the testimony is as follows:
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Mr. Palmer: Your name is Robert H.

Whitson?

The Witness: Yes.

Mr. Palmer: I show you a paper dated Au-

gust 28th. You signed that, did you?

The Witness: I did.

Mr. Palmer: You understand what it means,

do you not?

The Witness: Yes, I do.

Mr. Palmer: It is a waiver of your right

to object to testifying?

The Witness: That is right.

Mr. Palmer: And that anything you say

here may be used against you?

The Witness: Yes, sir.

Mr. Palmer: You imderstand that, do you?

The Witness: Yes.

Mr. Palmer: All right. Will you be sworn,

Whitson ?

''ROBERT H. WHITSON"
"called as a witness before the Grand Jury,

having been first duly sworn, by the Foreman,

was examined and testified as follows

:

''Examination

"By Mr. Lambeau:

"Q. You are acquainted with Fr. O'Dwyer,

are you not?

"A. Yes, I met him once.
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*'Q. Under what circumstances did you

meet him?

''A. I will be glad to explain if I may.

"As I am a little hard of hearing, if any-

body wants to ask me any questions, will you

kindly raise your voices?

"Q. We will see that you hear them.

"A. I appreciate that because I don't want

to hesitate.

"Q. You will have all the time you need to

make any explanations you want to make, Mr.

Whitson. [54]

"A. All right.

"How I came to be interested in the proposi-

tion under investigation, my parents came

from the vicinity of San Francisco. My father

was the president of the Watson Gas Company.

He was also one of the founders of the Luther

Burbank Society. My boyhood was spent in

San Francisco so that my family roots are

here in California."

Mr. Peterson: There is a correction. That is the

Watsonville Gas Company.

Mr. Lambeau: All right, I will stipulate it may
be altered.

"I am a hybrid individual, my ancestors be^

ing Episcopalian, Jewish and Catholic. My
occupation is that of a merchant. I have oper-

ated my own store and I have also been a
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merchandise manager of department and spe-

cialty stores. I have engaged in that work for

22 years. I am now 43 years old.

"I have always earned large remunerations

and my mother and myself are of comfortable

means.

''I came to be interested in the matter of

raising money by mail for iCatholic orphanages

when certain female members of my family

asked me to assist them in writing literature

for some campaign which they were conducting

for St. Mary's Orphanage and Home for the

Aged in Pennsylvania. They had formed a sep-

arate organization to raise money for this or-

phanage which had just been a little religious

Order called The Jesus Crucified after the

Order had failed to carry out the campaign

successfully.

''Now, charities all over the country either

incorporate their funds separately such as the

Catholic Welfare Bureau of the Archdiocese

of Lois Angeles, Inc., or else they employ or

engage outside agencies run by women mem-
bers to carry on these fund raising campaigns.

There is no money in it for these women. They

do it because they are charitable minded or

else they get pleasure out of the good they

spread, as attested to by these [55] various

testimonies these people have sent in with their

dollar or whatever money they have given.
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"Q. You say they get nothing* for those

services. Is that correct ?

"A. I wall tell you later what they get for

their services.

"Q. I undei^tood you to say just now that

they get nothing for those services.

^'A. They don't get paid in cash for their

services. I will explain how they get compen-

sated.

"Q. Then, they don't get any cash for this

service % A. No.

''Q. Now tell us about Fr. O'Dwyer, how

you came to meet him.

^'A. I will have to explam how I came to

meet Fr. O'Dwyer.

"Q. We would like to have you explain

about Fr. O'Dwyer. We have several other

cases and we would like to g^t down to the

business on hand.

''A. I had just been married early in May
to a high school teacher in New York and we

intended to take a trip out to California on

our honeymoon and then locate in Wilmington,

Delaware where I was going to open up a store.

"On our way here I stopped in Wilmington

to show the towii to my wife, also to persuade

my mother—I must explain the post office box

—also I w^anted to persuade my mother to live

with us.
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^'My mother, although she is 62 years of age,

is alert and active in charities. She said she

would come to live with us if I could make

some arrangement for her to do charitable

work.

"Q. So you rented a box in Wilmington,

Delaware ?

"A. I thought I would have the same thing

done for her as had been done in Pennsylvania,

and it would be necessary for me—I promised

on my trip west to carry on correspondence, to

make such contacts as necessary and also to

get prices of envelopes and printing. [56]

"By Mr. Palmer:

"Q. In whose name did you rent this box?

"A. We decided to call it the St. Mary's

Service Agency.

"Q. And you rented the box for St. Mary's

Service Agency!

A. For St. Mary's Service Agency, yes.

Q. That is the name you rented it in?

'A. That is the name I rented it in, yes.

"Q. And that was Post Office Box No.

1483? A. Box 1483, yes.

''Q. And you mailed this letter to Fr.

O 'Dwyer ?

"A. (Examining document.) I mailed this

to Fr. O 'Dwyer.

"Q. You mailed it, you caused it to be

mailed ?

u

ii
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"A. Yes. I would like to explain this if I

may.

"Q. There is no such woman as that, is

there ?

'A. No, and there is no such orphanage.

Q. You dictated this letter?

A. Yes, this letter was dictated.

"Q. And you had somebody to sign it?

''A. Yes.

"Q. Some woman?

'A. Positively.

^Q. Who signed it?

'A. That was signed by myself.

''Q. It was signed by yourself?

"A. Yes.

"Q. That is your letter then?

"A. Yes, sir.

''Q. And then you mailed it to Pr.

O'Dwyer? A. Yes.

"Mr. Lambeau: For the purpose of the rec-

ord, the letter Mr. Palmer referred to is

headed 'St. Mary's Orphanage, Box 1483, Wil-

mington, Delaw^are,' addressed to Rt. Rev.

Monsignor Thomas J. [57] O'Dwyer, General

Director of Charities of the Archdiocese of

Los Angeles, and signed 'Mother Elizabeth,

J. C "

And I might say, to save time, it is Exhibit No. 3.

Mr. Peterson: All right.
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Mr. Lambeau:

"The Witness: In order to carry on this

correspondence to make a contact for an or-

phanage and to find out the prices of the print-

ing of envelopes and so forth it was decided

what percentage the orphanage shonld pay to

cover this printing. I carried on correspond-

ence while on my trip west and that required

a local box number.

"It was about 4:30' on the 27th of May and

I was leaving the next day, so I asked a bellboy

for a recommendation and he told me of a

multigrapher aroimd the corner who would rent

out desk space, and whereupon calling, the man
was out. I went across to the post office and

was told I needed a local address and also two

local references which w^ould be checked.

"Well, I didn't know anybody in the town

so I came back and told the bellboy and he

suggested that he would arrange the next day

with the multigrapher to use his place as my
mailing address and he would also arrange with

two friends of his, whose names and addresses

he would give me, to go as references. For that

I gave him a $2.00 tip.

"My mother thought St. Mary's Service

Agency would be an appropriate name and I

filled out the application and took out the box

and was given Box No. 1483.
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"Now, if I had intended anything fraudu-

lent on the thing, would I have been dumb

enough to put my own name on the application

which I knew was going to be checked?

"We came to the west expecting to stay here

for a few weeks then go back to Wilmington.

However, my wife had a recurrence of a tuber-

cular attack and we took her out to the clinic

where the doctor suggested she stay for a rest.

On the day I was arrested we had just [58]

come back from the clinic and my wife was

carrying a sputum bottle in her hand. Now, the

air here had been beneficial to her so we de-

cided to stay here.

"I had been looking around in the industrial

suburbs for a site to open up a store. While

I was up in San Francisco I visited a friend of

mine whom I had known since a baby, Dick

Harris, who had been a corporation tax as-

sessor for 30 years up there, and I told him

of my desire to stay here and my desire to

make, if I could, a Catholic contact here for

my wife and mother.

"He introduced me to Father Long, superin-

tendent of the parochial school, and I told him
what I wanted, and did he know the name of

some small deserving orphanage within a hun-

dred miles of Los Angeles—as my mother or

wife would have to visit there weekly I didn't

want it too far away—and not in the Diocese
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of Los Angeles, some small orphanage which

would not get any funds from the Community

Chest or the Diocese fund.

"He said he didn't know, but I should call

or see Msgr. O'Dwyer.

*'By Mr. Lambeau:

"Q. And you called on Fr. O'Dwyer?

"A. I called on Fr. O'Dwyer.

"Q. And told him about this institution

back in Wilmington, Delaware'?

''A. No, I didn't. I told him about the in-

stitution in Pennsylvania. I told him of the

work that had been done.

"Q. You gave him Post Office Box No. 1483

to write to, did you not?

''A. I will tell you about that later.

^'Q. Did you give him Post Office Box No.

1483 to write to?

''A. I handed him a facsimile of a letter on

which it said 'Box 1483, Wilmington, Dela-

w^are.

'

''Q. And you said through there he could

contact you?

"A. I w^asn't asking Fr. O'Dwyer for any-

thing. I told him what [59] our relatives had

done in Pennsylvania, how they had helped to

build up The Jesus Crucified into an orphanage

and I told him there was very little money in

it for them.

I also told him of my mother's ability in
<('
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carrying on correspondence with people who

sent in their dollar or two and of her inten-

tions to do the same thing in Wilmington, and

that in Wilmington she had hopes of raising

fifteen or seventeen thousand dollars for the

orphanage.

'^Q. You told Fr. O'Dwyer that you wanted

a 14-year contract, did you not?

''A. I didn't tell him anything about it.

"Q. You told Fr. Gerard t

''A. I sent him a copy of the contract.

''Q. You sent him a copy of the contract

providing for 14 years exclusive rights to so-

licit fimds for the St. Boniface's Orphanage?

"A. It wasn't an orphanage; it was just a

school. We were going to help turn it into an

orphanage.

^'Q. Now, what was the arrangement that

you had in mind with Fr. O 'Dwyer ?

"A. There w^as no arrangement with Fr.

O'Dwyer. I wasn't asking him for an}i:hing.

I wasn't asking him to put up one cent. I

wasn't asking him to give any recommendation

or permission or okay for any institution under

his control. I w^asn't asking him to sign any

contract or anything.

^'All I was asking him for was did he know
the name of some orphanage outside of the

Diocese of Los Angeles for which my mother
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could work. I told him that I had no interest

in the thing at all, that I was a merchant.

''I even explained to him that my mother

was brought up near San Francisco and wanted

to come back here.

^'Q. And through him you contacted the

St. Boniface's Orphanage? [60]

*'A. He gave me that name.

*'Mr. Palmer: Didn't you prepare a con-

tract that you submitted for raising funds in

which you were to have 75 per cent?

"The Witness: That is the very gist of the

thing. '

'

Mr. Schaffer: Just a moment. If your Honor

please, this was taken before the Grand Jury, but

I am going to object to it on the ground that that

testimony is utterly incompetent, irrelevant and

immaterial, and doesn't tend to prove or disprove

any of the issues of this case.

Mr. Lambeau : I offered to read parts of it only,

and I believe the statement was that I should read

it all.

Mr. Schaffer: Subject to such proper objection

we may make.

The Court: I don't think there was any such

condition attached. It was stated that the entire

transcript should be read and that was stated by

Mr. Peterson, and you acquiesced in it. You stated

you hadn't read it but that you were willing to

abide by Mr. Peterson's judgment in the matter.
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Mr. Schaffer: So I am, if your Honor please,

but I think, if your Honor please, I made the state-

ment that it should be subject to such proper

objections.

The Court: If you did, I didn't hear it.

Mr. Peterson: I think so.

Mr. Schaffer: I don't mean to mislead the Court.

I think you understand that.

The Court: I don't recall whether you made any

such condition or not.

Mr. Lambeau: Let's have the reporter check it

and see.

Mr. Peterson: It is a matter we can very easily

take up with the Court alone if the Court will per-

mit us. No haiTti has been done as yet. Let me
have that for a second.

(The transcript referred to w^as passed to

Mr. Peterson.)

Mr. Peterson : We have agreed between us, your

Honor, that this [61] is incompetent.

The Court: We will skip it then.

Mr. Lambeau: We will start on page 12, at

line 11. Is that all right?

Mr. Peterson: Yes.

Mr. Lambeau:

''Now, I explained to Fr. O'Dwyer the way
the work was done in Pennsylvania, and I told

him of the work that my mother intended to do

in Wilmington, but that she was coming out

heTe.
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"However, I knew I would have to show

some example of the letters that my relatives

sent out because there had been many claims

that these letters were too commercialized, let-

ters sent out by other organizations, and I

wanted to show that my mother and her rela-

tives who sent out letters write a more inspira-

tional type of letter. So I had a facsimile of

a letter similar to thei one we sent out in Penn-

sylvania, but instead of having the Pennsyl-

vania city and box number printed on it, I had

printed on it the first thing that came to my
mind, Box No. 1483, Wilmington, Delaware. It

was just a sample facsimile letter. There was

no intention to defraud Fr. O'Dwyer or no

intention of misrepresenting anything.

"By Mr. Palmer:

"Mr. Whitson, you were hard up, weren't

you?'

"A. Who was hard up?

"Q. You were.

"A. I am not hard up. I can't open a store

if I am hard up.

"Q. All right.

"You were proposing a contract wherein you

would get 75 per cent of what you collected.

"A. 75 per cent the first year.

"Now, Mr. Palmer, I had nothing at all to

do with this. This was Mrs. Whitson 's; every-

thing was Mrs. Whitson 's.
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*'Q. That is your wife?

*'A. My mother. Everything I wrote here

was for her. In fact, [62] I have here a sworn

to power-of-attorney, sworn to in July in New
York by my mother giving my wdfe power-of-

attorney to carry on until she came out here.

Both my mother and ni3^self are of comfortable

means.

''I had that letter there printed up the same

as I w^ould have an ad, a sample letter. West-

em Union displays telegrams made out to

Franklin Delano Roosevelt of the White House.

Something like that. The reason I did it was

I didn't want to trade on the name of St.

Mary's Orphanage in Pennsylvania or on the

w^ork we had done for them, because before

leaving the east I had an argument with the

Mother Superior of St. Mary's and my in-laws

living in Pennsylvania, because they felt if my
mother was to do similar work for other or-

phanages, that she might use some of their

mailing lists and, therefore, detract from their

donations.

'^Therefore, I showed Msgr. O'Dwyer that

letter just the same as I show^ed Fr. Gerard

in Bamiing a sample letter that I have here

asking him w^hat he thought of it for a first

letter, and the heading is filled in, 'St. Joseph's

Orphanage, Glendale, California,' addressed to

Mrs. Kelly.



74 Robert E. Whitson vs.

(Testimony of Robert H. Whitson.)

"I am sure nobody could infer from that

that I was intending to carry the inference that

there was such an orphanage as St. Joseph's

in Glendale, California."

One of the jurors asked this question: "What

was your reason for signing that letter as

Mother Elizabeth?

"The Witness: That came in "

"The Juror (Interrupting): Will you say

why you signed somebody else 's name that way ?

"The Witness: I will come to that later.

"By Mr. Lambeau:

"Why don't you tell us right now?

"A. It so happens that that came out after

I spoke to Fr. Gerard. [63]

"Now, in showing this letter

"Q. (Interrupting) Tell us about signing

that letter, will you, please fi

"A. It will have to come in time.

"Q. You said you signed it. Now tell us

why you signed it.

"A. Msgr. O'Dwyer told me the only place

he knew of w^as Fr. Gerard's school in Ban-

ning. He told me I didn't need his permission

or okay to go there because it was in another

diocese and he had no authority there. So I

went up to see Fr. Gerard in Banning and I

told Fr. Gerard the same as I told Msgr.

O'Dwyer, and I also showed him an outline of

a contract.
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'*Q. You left it with him, didn't you?

"A. Can I see the contract, please? That

is the most important thing in this case. That

is the very premise of whether there was any

intent to defraud or whether there was any

truth to the complaint.

"I have a copy of it here if you want to

read it.

''Q. No-, we don't want you to read it. Just

examine it and say if that appears to be a

copy.

''A. Now, this is

''Q. (Interrupting) Please just examine it

and say whether that is what you left with

this gentleman down at St. Boniface's Or-

phanage.

"A. (Examining dociunent) This is what

I left with them and it is a copy of the contract

that exists in the east. In fact, it is almost a

copy of St. Maiy's."

That refers to Government's Exhibit 6, the con-

tract attached thereto.

Mr. Peterson: Okay. This is the same thing.

All right; he initialed it.

Mr. Lambeau:

"Q. Do you want to put your initials down
there ?

*^A. (Initialing document.) [64]

"Q. Also on the second page, Mr. Whitson.
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A. (Initialing document.)

Q. All right, thank you.

•A. Now, this is the most important thing

in it. There was no intention to defraud any-

body. Nobody was asked to put up one cent.

I didn't ask for a cent, didn't get a cent and

didn't intend to get a cent. This w^asn't my
business. I was opening a store. This contract

was signed by nobody and Fr. O'Dwyer had

nothing to do with this contract. The only

reason for going there was to ask for some

name of an orphanage.

*'If Father Gerard signed this contract, it

has not one iota of value.

'^It says here in Section 2:

'' 'The service agrees to plan and conduct all

campaigns in their entirety; to supply names,

prepare all printed matter, get out mailings

and to stand all expense of same, including

stamps.

'

''Q. We have the contract.

''A. But has the jury read it?

*'It also says:

'^ 'The Orphanage is not to stand any ex-

pense whatsoever '

"And here it says, 'All donations are to be

received by the Orphanage and deposited by

it in its local bank.'

"Now, this was sent to Fr. Gerard with a

space left open for the percentage that the
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orphanage was to return to the Service to pay

for the cost of the printing, envelopes, return en-

velopes, maintaining mailing lists, etc.

"Q. That percentage was 75 per cent?

''A. Sir?

Q. That percentage was 75 per cent?

'A. I didn't fill in the percentage.

Q. Was the percentage 75 per cent? Yes

or no?

**A. Not yet, not until I could find out, get

estimates as per [65] this list here.

''Q. Was that percentage the percentage

you discussed with Fr. Gerard?

''A. Over the telephone Fr. Gerard asked

me what the percentage would be,

''Q. And you replied what the percentage

would be?

''A. I said for the 14-year period I could

not give him a full percentage even though

St. Mary's in the east was paying 60 per cent,

because I had gotten estimates from Zellerbach

and other firms on printing.

"I want to leave this with the gentlemen

here who are businessmen and know mail cam-

paigning themselves to see if this isn't a con-

servative estimate, showing the cost and show-

ing that Mrs. Whitson would lose $600.00 a

year for the first two years, which any busi-

nessman would expect to lose, but she would

make it up in subsequent years.
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'^Q. You mean that would be the cost,

$600.00?

'A. I beg your pardon?

'Q. That would be the cost, $600.00?

'A. No, the costs are written there. Above

the costs of the campaign, she would lose about

$110.00 on each campaign.

'^Q. That would depend on how much dona-

tions came in, wouldn't it?

"A. St. Boniface's is a new school. Nobody

knows about it. We cannot circularize it in

Riverside or San Bernardino Counties because

most all of the Catholics there are Mexicans.

We have to go to far distant cities to circu-

larize.

''Now, I told Father Gerard that the first

year would be 75 per cent, and I would then

have a sliding scale for the next two years until

the third year w^ould be 50-50.

"Q. For the balance?

''A. It would be even, 50-50. [66]

"Q. For the balance of the 14 years it would

be 50-50?

"A. For the balance of the 14 years it would

be 50-50.

"Q. After the first three years. Is that cor-

rect ?

"A. After the first three years, yes.

"Q. Thank you.
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''Will you tell us how you happened to sign

this letter?

"A. Certainly I will.

"Q. Right now without going into any more

preliminaries.

''A. I will admit that I erred in permitting

certain misconceptions that Fr. O'Dwyer had

inferred from my talk, to allow that facsimile

letter to go uncorrected, and I further admit,

regarding that letter there, that I made a very

bad mistake and error in taking advantage of

an erroneous circular like that, thinking that

it would rush Fr. Gerard into signing this

agreement so the campaign could start off on

schedule.

"Q. You thought that that might be the ef-

fect, that it would hurry Fr. Grerard into sign-

ing the agreement ?

"A. I did, and I admitted it. That is where

I erred, but nobody can show that there was

any intention to defraud in that, or any iota

of fraud in anything that was done."

A juror asked this question: "Were you in Wil-

mington when that letter was mailed out?

"The Witness: No."

The Juror's question: "Who mailed it for

you?

"The Witness: It was probably mailed in

the hotel.
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*'By Mr. Lambeau:
'^Q. Who did you intend having mail it for

you?

''A. It was sent to the hotel.

*'Q. Did you mail it to the hotel or to some-

body at the hotel?

''A. To the hotel.

''Q. Did you mail it to the bellboy or who?

'^A. No, the hotel. [67]

"Q. You didn't put anybody's name on the

slip, just the hotel?

''A. No. I didn't remember the bellboy's

name.

''When people talk to me, unless I ask them

their name the second or third time, I can't

remember them.

"Q. What hotel did you send it to?

''A. The Dupont.

"Q. The Hotel Dupont?

"A. Yes.

''Now, nobody can say that my intentions

in this whole thing weren't entirely altruistic

and charitable. I was getting nothing myself.

The desire was to bring my mother out here

and to make a contact for her. I didn't ask any-

body for a penny. Nobody was going to invest

a penny. I didn't ask for Pr. O'Dwyer's in-

fluence or anything. He told me he would have

nothing to do with it.

"Q. You just had in mind a sort of a hob-

by for your mother. Was that it?
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''A. It was to keep her actively busy. Right

now in New York she is busy with various

charities.

"That was my only purpose in bringing her

out, and the complaint says mail fraud, intent

to defraud, and 'to defraud,' as I saw the defi-

nition, is to deprive someone of some interest

or property by deceit. Who was going to be de-

prived ?

"Q. Just a moment now. There is one other

thing. You said a while ago that these activi-

ties conducted by your wife and your mother

back in Pennsylvania, they sent out these let-

ters for donations and they never got anything

in return for it in a material way; that is, by

way of monetary reward.

"A. What?
"Q. You said they didn't get any money out

of the campaign they conducted.

''A. They got a percentage to pay them for

the costs. [68]

"Q. Just for their costs?

"A. Yes, and if there was anything—as

yet, there is nothing over the costs. There is

nothing. After the first two years, after that,

from our experience I will wager there isn't

more than $25.00 a week for my mother in vis-

iting that orphanage weekly. In fact, I feel

that I have been so much harmed by this—

I

spent three nights in jail for what I thought
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was a charitable gesture.

"A^Hien that post office inspector came out

to my house, if I had any guilty intent, would

I have shown him everything I have here?

Ask them (indicating jurors) to read the con-

tract. Ask them to figure out if there vras any

fraud in the whole thing.

"Q. Now, Mr. Whitson, is there anything

you want to explain before leaving?"

Mr. Peterson: I don't think that is material,

about the bail before the Commissioner.

Mr. Lambeau: I think it is part of the answer.

Mr. Peterson: I don't care. It is something you

suggested leaving out. I don't care.

Mr. Schaffer: Start on line 9, page 22.

Mr. Lambeau:

"Q. Just a moment, Mr. Whitson. Will you

please just confine your remarks to anything

you have to say, not what somebody may have

said.

"A. I would like the gentlemen of the jury

to read over this outline of the estimated mail-

ings that we intended to make next year. There

was going to be six mailings, one every two

months, of 10,000 each. The estimated returns

on that would be $500.00 per mailing for the

first three mailings and $600.00 per mailing

for the second three mailings, based on what we

had accomplished in the east."
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A juror asked this question:

**You said you worked in the east.

"The Witness: My relatives have worked

for the St. Mary's Orphanage." [69]

Juror: "Did you have any contact at all

working with them?

"The Witness: Yes, I helped them write

the letters."

Juror: "Have you got any literature with

you?

"The Witness: With my name on if?"

Juror: "No, I mean the way you have

worked it in the east.

"The Witness: Yes, I have it right here.

I wdll be glad to show it to anybody that wants

to see it because I think—here are the initials

A. H. W., my mother's on the bottom.

The juror again: "The reason I am asking

that question, having that information, having

done service as you claim you have, would it be

necessary then for you to have literature print-

ed here of a company that wasn't even exist-

ing?

"The Witness: Yes, and I will tell you

why. Because I didn't want to trade on the

name of St. Mary's, on the work that we had

done there, because I had an argument in a

discussion

The Juror (Interrupting): "Why not?

"The Witness (Continuing) : ^before I

left there."
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The Juror: ''Why not?

"The Witness: Because they claimed if my
mother went into it, she would use their mail-

ing list and detract from their donations. '^

The Juror: "Do you think anybody that is

charitable, who wanted to do good, would want

to deprive any other community of getting the

same benefit?

"The Witness: Yes, the Mother Superior

there would."

The Juror: "I don't think that anybody

would.

"The Witness: In fact, here is the letter

of the Mother Superior (exhibiting docu-

ment)."

The Juror: "Is there any such orphanage

in Pennsylvania?

"The Witness: Of course not. I didn't claim

there was."

The Juror: "No, in Pennsylvania; not in

Delaware.

"The Witness: Here—they are all in Penn-

sylvania. Here is the answer to that (exhibit-

ing document)." [70]

The Juror: "Are they the same as the ones

in Wilmington?

"The Witness: Sir?"

The Juror: "Are they the same as the ones
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in Wilmin.^on ?

*'The Witness: Oh, no; they are not the

same as in Wilmington. There is no institu-

tion in Wihnington that I know of.

"Now, I had nothing to do with this. Here

is a power-of-attorney sworn before a notary

by my mother giving my wife power to act

for her until she comes out here (exhibiting

dociunent).

"Mr. Lambeau: All right, I think that is

all, Mr. Whitson.

"Are there any further questions, gentle-

men?
"The Witness: And here is a letter signed

by Mother Agnes, the Mother of

"By Mr. Lambeau:

"Q. (Interrupting) That is not the letter

of July 26th, is it?

"A. That is dated December 26, 1939 renew-

ing the agreement that my relatives had with

their organization.

"Now, I am not trying to defend my actions

—it was entirely imethical and wrong—regard-

ing those letters or regarding Fr. O'Dwyer

carrying along an inference that he got about

Wilmington. Despite that, if anyone thinks

there was any intentions on my part to de-

fraud anybody or that I was to get one cent

out of it, please ask me the questions while I

am here.
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*'Mr. Lambeau: They have the evidence be-

fore them now, Mr. Whitson.

*^The Witness: And I would like you to

show them the outlay and to show there is no

big money in this thing.

''Mr. Lambeau: Yes, I will leave that with

them while they deliberate.

"The Witness: And I have here things to

show my own background that I had been a

merchandise manager and was responsible for

a stock of two million dollars.

"A Juror: What store was that? [71]

"The Witness: The name is the Head Com-

pany, and here is the store that I owned in

which my name is very plainly listed as the

owner, Reps, Johnston—

"

Mr. Schaffer: That is Johnstown, Penn-

sylvania.

Mr. Lambeau: "—R. H. Whitson."

A Juror: "Who was going to furnish you

with a mailing list"?

"The Witness: Well, I gathered my mail-

ing list—here is how I did that—from the dif-

ferent people we know around the country of

Catholics. 'Would they send us names of Cath-

olics who had died within the last month or

so.'

"Incidentally, that is another big item be-

cause it costs on the average of 10 cents a name.

We sent them crucifixes if they would send in
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the names of five persons. That is the way we

g-athered the names.

"Mr. Lambeau: All right, thank you, Mr.

Whitson.

''The Witness: Now, does anybody want to

ask me anything?

"Mr. Lambeau: That is all.

"The Witness: My intentions are so altru-

istic.

"Mr. Lambeau: We appreciate what your

intentions are.

"The Witness: "Thank you for your time."

[72]

J. H. VAN METER
called as a g-overnment witness on oath testified as

follows

:

I am a Post Office inspector and was such dur-

ing all of the times mentioned in the indictment.

I had a conversation with the defendant on or

about August 5th of this year at his apartment, 849

South Normandie Avenue.

I told Mr. Whitson that there must have been

some mistake in his filing an application to rent

this Post Office box in Wilmmgton, and I show^ed

him the application for the box and he said that he

filled that out and that was his signature. In con-

nection with the address on here which he gave as

his business address, he said that was an address
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furnished to him by soraeone nt the hotel, that he

didn't know whether or not there was such an ad-

dress in Wilmington as 229 West 8th Street and

he said he was staying at the Dupont Hotel in Wil-

mington, which is shown on here as his residence

address.

I called his attention to Government's Exhibit

8 for identification, and I asked him about this ad-

dress and he said it was an address that was fur-

nished by the bellboy or someone at the hotel, that

he didn't know whether there was such an address

in Wilmington or not.

Documents heretofore marked Government's Ex-

hibit Nos. 7 and 8 for identification were offered

and received in evidence and are in words and fig-

ures as follows:

GOVERNMENT'S EXHIBIT NO. 8

is an envelope bearing the following words and

figures

:

''Post Office Department

"Post Office, Wilmington Del

"Official Business

"Cashier's Office

"Penalty for Private Use

"To Avoid Payment of

"Postage, $300"

Addressed as follows:

"Mr. Robert H. Whitson, 229 W 8th St.,

Wilmington Delaware" [73]
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Is postmarked as follows:

"Post Mark required Wilmington Del Jim

17 1940 3:36 P.M."

The envelope bears a rubber stamp mark depict-

ing a hand pointing to the upper left hand cor-

ner of the envelope and on the hand is endorsed

the words, "Return to sender."

In handwriting, in lead pencil, the lower right

hand corner of the envelope bears the following

"No Such # 22"

GOVERNMENT'S EXHIBIT NO. 7

is as follows:

"Application for Post Office Box

June 11 1940

(Date)

"The undersigned hereby applies for the use

of a box in the post office at Wilmington, Wil-

mington, Del. and agrees to comply with the

postal regulations and rules relative to the rent-

ing and use of post-office boxes.

5/27/40

It is understood by the applicant that:

1. The rent of the box assigned to him is

to be paid quarterly, in advance, at the rate

fixed by the Post Office Department, and that

the box shall be closed against his use if the

rent for any quarter remains unpaid on the

first day thereof.
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2. The box must not be used for immoral

or improper purposes or for the conduct of

a fraudulent or lottery business or for the

practice of deception or for the conduct of any

business that is objectionable to the De-

partment. The box may be used only for

the delivery of mail addressed in the

name of the holder, members of his im-

mediate family, and in the case of a firm such

members or employees as may be entitled to

receive mail therein and cannot be used for

the delivery of mail addressed to an assumed

or fictitious nn\:i?. I " ^a'v of these rules axe

violated the box may be closed without refimd

of any part of the rental paid therefor.

If the box is rented for a corporation the

applicant should [74] write on the lines be-

low the name of the corporation; if for a firm

the name of the firm and the full name of each

of its members whose mail is to be placed in

the box.

St. Mary's Service Agency

Only mail Addressed to Box: M. Agnes, R.

H. Whitson.

Signature of applicant: Robert H. Whitson.

Character of business: Direct Mail Adver-

tising.

Business address: 229 W. 8th St.

Residence address: Hotel Dupont.
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References

:

D. H. Shaw, Hotel Dupont.

R. K. Kravatz, Hotel Dnpont.

Assigned Box No. 1483

1 Key 20c

JAMES J. CAHILL,
Postmaster.

Entered in box Dept

A. B. H. Jun 11 1940" [75]

Cross Examination

When I talked to the defendant he did not talk

freely. He answered the most of my questions. I

did not make a personal check on the references

that were given when the application for the box

was taken out.

Mr. Whitson stated about having come to Cali-

fornia on account of the health of his wife.

At this point the Government rested its case

and the defendant likewise rested his case, where-

upon the defendant, through his counsel, moved

the Court to direct the jury to find the defendant

''not guilty" on each of the counts set forth in the

indictment, on the gromids that the evidence was

insufficient as to each of said counts, to sustain or

justify the jury in I'etvLi'ii'iig verdicts finding the

defendant guilty. Said motions were argued on be-

half of both plaintiff and defendant and said mo-
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tions were denied by the Court and exceptions duly

taken and allowed.

The ruling of the Court on the foregoing mo-

tions the defendant hereby designates as

Exception No. 1

At this point the defendant offered in evidence

a document theretofore marked as

''DEFENDANT'S EXHIBIT C
for identification, which said document is in words

and figures as follows:

"Know all Men by these Presents,

''That I, Anna Whitson, as sole owner of the

National Service Agency, registered to conduct

business under that name in the County of

New York's Clerk's Office have made, consti-

tuted and appointed, and by these presents do

make, constitute and appoint Diana H. Whit-

son the true and lawful attorney for me' and

in my name, place and stead to make and sign

contracts and agreements and leases, organize

and operate businesses, employ and discharge

help, pay for services and goods, deposit and

withdraw monies, open bank accounts; receive,

accept and disburse monies; reimburse herself

for personal services [76] and expenditures;

giving and granting unto my said attorney full

power and authority to do and perform all and

every act and thing whatsoever requisite and

necessary to be done in and about the prem-
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ises, as fully, to all intents and purposes, as

I might or could do if personally present, with

full power of substitution and revocation, here-

by ratifying and confirming all that my said at-

torney or my substitute shall lawfully do or

cause to be done by virtue hereof.

Acting in my stead, the legal signature of

said Diana H. Whitson, as my Attorney, is as

follows

:

NATIONAL SERVICE AaENCY
ANNA WHITSON

By DIANA H. WHITSON
In Witness Whereof, I have hereimto set my

hand and seal tlie day of in the

year one thousand nine hundred and

Sealed and delivered in the presence of Anna

Whitson.

State of New York,

Coiuity of New York—ss.

Be It Known, That on the 23 day of July,

one thousand nine hundred and 40 before me,

, a Notary Public in and for the State

of , duly commissioned and sworn, dwell-

ing in the
, personally came and ap-

peared Anna Whitson to me personally known,

and known to me to be the same person de-

scribed in and who executed the Power of

Attorney, and she acknowledged the within

Power of Attiorney to be her act and deed.
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In Testimony Whereof, I have hereunto sub-

scribed my name and affixed my seal of office,

the day and year last above written.

[Notarial Seal] SVEND J. ANDERSEN,
Notary Public, New York County Clerk's No.

96, Register's No. 2All. Commission Ex-

pires March 30, 1942." [77]

The Court sustained the objections of the As-

sistant United States Attorney to the introduction

of said document in evidence, to which ruling an

exception was allowed, and defendant hereby desig-

nates such ruling on the admission of said docu-

ment as

Exception No. 2

At this point the defendant rested his case and

the Government likewise rested its case.

Whereupon the' defendant renewed his motions

for directed verdicts as made at the close of the

Government's case in chief, which motions were

denied by the Court and exceptions duly taken and

allowed and w^hich ruling defendant hereby des-

ignates as

Exception No. 3

Whereupon the cause was duly argued by the

coiuisel for the respective parties, at the close of

which arguments the Court instructed the jury as

to the law applicable to said cause.

Whereupon the jury retired, on the 5tli day of

November, 1940, to deliberate upon their verdict.
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Thereafter and on said 5tli day of November,

1940, the jury returned to Court and delivered their

verdict as follows

:

"In the District Court of the United States,

in and for the Southern District of Califor-

nia, Southern Division, United States against

Robert H. Whitson, No. 14503-B Criminal"

Verdict: the jury in the above entitled case

find the defendant, Robert H. Whitson, guilty

as charged in Count 1 of the indictment
;
guilty

as charged in Count 2 of the indictment
;
guilty

as charged in Count 3 of the indictment.

Dated Los Angeles California November 5,

1940.

VAN D. HOGAN,
Foreman of tjie Juiy. [78]

Thereafter and on the 8th day of November, 1940,

the defendant filed a motion for a new trial of

said cause, which said motion is in words and fig-

ures as follows:

(Title of Court and Cause) To the United

States Attorney and to Russell K. Lambeau,

Assistant United States Attorney: You and

each of you will please take notice that the

defendant in the above entitled action, to-wit:

Robert H. Whitson, moves the above entitled

Court for a new trial on the following grounds,

to-wit

:

I.

That the verdict of the jury was contrary

to the law.
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II.

That the evidence was uisufficierLt to justify

the verdict.

Dated November 8, 1940.

LEWIS A. SCHAFFER,
AMES PETERSON,

Attorneys for Defendant.

That on said 8th day of November, 1940, the

hearing of the motion for a new trial was continued

until November 13, 1940, at which time, after said

motion had been duly argued by the respective

counsel for said parties the Court of its own motion

set aside the verdict of the jury on coimt one of

the indictment and dismissed said count one of

said indictment, and denied the defendant's mo-

tion for a new trial as to counts two and three of

said indictment.

The defendant duly excepted to the ruling deny-

ing the motion for a new trial as to counts two and

three of said indictment and hereby designates such

ruling as

Exception No. 4

The time of sentence of said defendant on counts

two and three of the indictment was thereupon con-

tinued imtil November 25, 1940, [79] and an order

entered referring the matter to the Probation Offi-

cer of said Court for investigation and report; that

on November 25, 1940, the matter was continued

until November 26, 1940, at which time the Court

imposed judgment and sentence upon the defendant

as follows:
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''It Is by the Court. Ordered and Adjudged

that the defendant, having been foimd guilty

of said offenses, pay unto the United States

of America a fine in the sum of One Thousand

Dollars ($1,000.00) on Count 2 of the indict-

ment, and that said defendant be further im-

prisoned luitil pajTuent of said fine, or fine and

costs, or mitil said defendant is otherwise dis-

charged as provided by law.

''It Is Further Ordered that imposition of

sentence on Comit 3 of the indictment be, and

the same hereby is suspended for the period

of five (5) years, during which period the

defendant is placed on probation."

To the rendering of such judgments and sen-

tences the defendant then and there duly excepted,

which exception is hereby designated

Exception No. 5

Thereafter and upon the 26th day of December,

1940, which is mthin the time provided by the

Rules of Court for the presenting, signing and fil-

ing of the Bill of Exceptions herein, the plaintiff

and defendant by and through their coimsel stipu-

lated that the time within which the Bill of Ex-

ceptions in said action on behalf of the defendant

and ai:)pellant be settled, be extended to and in-

cluding the 15th day of February, 1941.

Further that defendant and appellant file his

proposed Bill of Exceptions and Assignment of

Errors on or before the 20th day of January, 1941,
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and finally that the plaintiff and respondent file

his proposed amendments, if any, to said Bill of

Exceptions on or before the 10th day of February,
1941.

Whereupon the Honorable Campbell E. Beau-
mont, the Judge of said Court, before whom and a
jury this cause was tried, did make [80] and enter
an order on the 28th day of December, 1940, which
said order was based upon the stipulation last here-

inbefore referred to and good cause also otherwise
appearing to tlie said Court extending the time to

file said Bill of Exceptions and Assignment of
Errors as provided for in said stipulation; that said
order is in words and figures as follows, to-wit:

''In the District Court of the United States,

in and for the Southern District of Cali-

fornia, Central Division.

No. 14503-B

United States of America,

vs.

Robert H. Whitson,

Plaintiff,

Defendant.

ORDER EXTENDING TIME WITHIN
WHICH TO SETTLE BILL OP EX-
CEPTIONS AND PILE ASSIGNMENT
OP ERRORS.

Upon reading and filing the stipulation of
comisel for plaintiff and respondent, and coun-
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sel for defendant and appellant, and it also

otherwise appearing to the Court that there

is good cause therefor,

It Is Hereby Ordered that the time within

which the Bill of Exceptions in the above en-

titled action, on behalf of the appellant be

settled, is extended to and including the 15th

day of February, 1941.

It Is Further Ordered that the defendant

and appellant, Robert H. Whitson, file his

assignment of errors and proposed Bill of Ex-

ceptions on or before the 20th day of Jan-

uary, 1941.

It Is Further Ordered that the United States

Attorney file his proposed amendments, if any,

to said Bill of Exceptions on or before the 10th

day of February, 1941.

Dated December 28, 1940.

C. E. BEAUMONT,
United States District Judge." [81]

Forasmuch as the matters above set forth do not

otherwise appear of record, the defendant, Robert

H. Whitson, tenders this as his Bill of Exceptions

on his appeal sued out and taken herein, which said

Bill of Exceptions is all of the evidence received

in said cause, and prays that same may be allowed,

settled, signed and sealed by the Judge of this Court

presiding at the trial, by the said Honorable Camp-
bell E. Beaumont, pursuant to the statute and the

Rules of Court in such case made and provided,
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to be filed and made a part of the record herein,

which is done according to law this 12 day of Feb-

ruary, 1941, w^hich is within the time heretofore

granted by the Court, and pursuant to the Rules

of Court and Statute appertaining thereto, for the

presenting, signing and filing of said Bill of Ex-

ceptions herein.

C. E. BEAUMONT
District Court Judge.

The foregoing Bill of Exceptions was presented

this 17 day of January, 1941 to the said Honorable

Campbell E. Beaumont, Judge of this Court, by

the defendant, Robert H. Whitson, in accordance

with the orders of Court heretofore entered apper-

taining thereto, for the presenting, signing and

filing of said Bill of Exceptions herein, for the ap-

proval, signature and seal of said Honorable Camp-

bell E. Beaumont ; said Bill of Exceptions was de-

livered to the counsel for the United States for ex-

amination as said counsel, and the approval, signa-

ture and seal of the same w^as taken under advise-

ment by said Court.

C. E. BEAUMONT,
Judge of the United States

District Court.

OK. R.K.L.

OK. A.F.M. [82]

It Is Hereby Stipulated by and between counsel

for plaintiff and counsel for defendant, that the

foregoing Bill of Exceptions is a true and correct
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copy in narrative form of all of the evidence and

exhibits offered.

Dated: February 10, 1941.

WM. FLEET PALMER
Acting United States Attorney

and

RUSSELL K. LAMBEAU
Assistant United States

Attorney

By RUSSELL K. LAMBEAU
Attorneys for Plaintiff.

MILTON M. COHEN
ALFRED F. MacDONALD

By ALFRED F. MacDONALD
Attorneys for Defendant. [83]

Received copy of the within Bill of Exceptions,

this 17th day of January, 1941.

WM. FLEET PALMER,
Attorneys for Ptff.

[Endorsed]: Filed Jan. 17, 1941. R. S. Zimmer-

man, Clerk. By P. D. Hooser, Deputy.

[Endorsed]: No. 9694. United States Circuit

Court of Appeals for the Ninth Circuit. Robert H.

Whitson, Appellant, vs. United States of America,

Appellee. Transcript of Record. Upon Appeal from

the District Court of the United States for the

Southern District of California, Central Division.

Filed March 27, 1941.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9694

UNITED STATES OF AMERICA,
Plaintiff and Respondent,

vs.

ROBERT H. WHITSON,
Defendant and Appellant.

POINTS RELIED ON BY APPELLANT ON
APPEAL AND DESIGNATION OF THE
PARTS OF THE RECORD NECESSARY
FOR THE CONSIDERATION THEREOF.

Comes now Robert H. Whitson, the appellant

above named, and states that upon said appeal he

will rely on each, every and all of the points set

forth in his assignment of errors filed herein, and

hereby designates the following as the parts of the

record which he thinks necessary for the considera-

tion thereof:

1. Indictment.

2. Plea of the defendant.

3. Verdict.

4. Judgments and sentences of the Court.

5. Stipulation and order extending* time for

filing bill of exceptions and assignment of errors.

6. Bill of exceptions and order of Court ap-

proving and allowing the same.
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7. Assignment of errors.

8. Notice of appeal.

9. This designation and statement of points [85]

relied upon.

MILTON M. COHEN and

ALFRED F. MacDONALD
By ALFRED F. MacDONALD

Attorneys for Appellant. [86]

Received copy of within Points and Designation

this 26th day of March 1941.

WM. FLEET PALMER
U. S. Dist. Atty.

RUSSELL K. LA^IBEAU
Asst. U. S. Dist. Atty.

By RUSSELL K. LAMBEAU

[Endorsed]: Filed Mar. 27, 1941. Paul P.

O'Brien, Clerk. [84]
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No. 9649.

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Robert H. Whitson,

Appellatit,

vs.

United States of America,

Appellee.

APPELLANT'S OPENING BRIEF.

Statement of the Case.

By an indictment returned and filed in the District

Court of the United States, in and for the Southern Dis-

trict of California, Central Division, the defendant, Robert

H. Whitson, was charged with violations of Section 338,

Title 18, United States Code. (Using mails with intent

to defraud.)

The indictment contains three counts, in each of which

it is alleged that the defendant, having devised an alleged

scheme to defraud certain named persons, and to obtain

their money and property by means of false and fraudu-

lent representations, made unlawful use of the United

States mails for the purpose of executing the alleged

scheme. [Tr. 1-14.]
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Verdicts of the jury were returned finding the defend-

ant guilty as charged in each of the counts of the indict-

ment. [Tr. 16.]

Motion for a new trial was filed [Tr. 95] and upon

hearing thereof the Court of its own motion set aside the

verdict of the jury on Count 1 of the indictment, and dis-

missed said Count 1, and denied defendant's motion for

a new trial as to Counts 2 and 3 of said indictment.

[Tr. 96.]

While not disclosed directly by the record, it is other-

wise made to appear therefrom that Count 1 was dis-

missed because the evidence showed that the letter set

forth in Count 1 was not mailed or caused to be mailed

by the defendant, and that he had no knowledge whatso-

ever concerning the mailing thereof.

The defendant was sentenced to pay a fine of $1,000.00

on Count 2 of the indictment and imposition of sentence

on Count 3 was suspended for a period of five years, dur-

ing which period the defendant was placed on probation.

[Tr. 18.]

The bill of exceptions contains all of the evidence re-

ceived in said cause. [See stipulation of counsel, Tr. 100-

101; also certificate of trial judge, Tr. 99.]

The questions involved are raised by exceptions Nos. 1

to 5 contained in the bill of exceptions [Tr. 91-97], and

by errors Nos. 1 to 4, duly assigned in the assignment of

errors. [Tr. 24-25.]
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Assigned errors Nos. 1, 3 and 4 relate respectively to

alleged errors of the Court in denying defendant's motions

to direct verdicts of not guilty as to each offense charged

in the indictment; in denying defendant's motion for a

new trial ; and in pronouncing judgment and sentence upon

the defendant—all for the reason and upon the ground

that the evidence was insufficient to sustain or justify

either the submission of the case to the jury, or the ver-

dicts of guilty rendered by the jury.

Assigned error No. 2 relates to the error of the Court

in sustaining the objection of the Government to the intro-

duction of a document marked "Defendant's Exhibit C for

identification."

Upon this appeal the defendant relies for a reversal of

the judgments upon each of the assigned errors Nos. 1, 3

and 4 found on pages 24 and 25 of the transcript on

appeal.

Assigned errors Nos. 1, 3 and 4 are in Vv^ords as fol-

lows:

I.

The Court erred in denying the motion of the defend-

ant, made at the close of plaintiff's case, and renewed at

the close of all of the evidence introduced in said case, to

direct a verdict of not guilty as to each of the off'enses

charged in the indictment, which said motion was made

substantially as follows:

"Mr. Peterson: At this time may it please the

Court, we move that the Court instruct the jury to



return a verdict of not guilty upon all of the counts

set forth in the indictment upon the grounds that the

evidence is wholly insufficient to sustain or justify

any verdict of guilty as to any of the counts contained

in the indictment."

To the denial of which motion the defendant then and

there duly excepted.

III.

The Court erred in denying the motion of the defend-

ant for a new trial of said cause based upon the grounds

that the verdicts of the jury were contrary to the law,

and that the evidence was insufficient to justify the

verdicts.

To the denial of which motion the defendant then and

there duly excepted.

IV.

The Court erred in pronouncing judgment and sentence

upon the defendant as to Counts 2 and 3 of the indict-

ments, for the reason that the evidence was entirely in-

sufficient to sustain or justify the verdicts of the jury

finding the defendant guilty as to said counts.

Inasmuch as it is apparent that each of the foregoing

assigned errors is based upon the insufficiency of the

evidence, the argument upon that ground will be addressed

to the same collectively.
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ARGUMENT.

Before discussing the evidence, we feel that it is in

order to call the attention of this Honorable Court to cer-

tain fundamental principles of law applicable to all mail

fraud cases and particularly to the facts in the case at bar.

"The very essence of the crime consists in the mak-

ing of false promises which the parties never intended

to perform, or false representations which they never

intended to make good."

Barnard v. U. S., 16 Fed. (2q\) 451 C. C. A., 3rd).

"But the intent to defraud is an essential element

of the offense. The person devising the fraudulent

scheme must intend in some manner to delude the

person upon whom the scheme is to be practiced.

There can be no intent to deceive where it is known

to the party making the representations that no de-

ception can result."

Norton v. U. S., 92 Fed. (2d) 7S3 (C. C. A., 9th).

"To constitute the offense of using the mails to

defraud, there must have been an intention to injure

the person addressed or sought to be reached by

defrauding him of something idiich he already had;

and the making of false representations for the pur-

pose of deceiving the persons addressed by raising

expectation of gain or advantage which it was not

the intention to fulfill is insufficient."

Miller V. U. S.. 174 Fed. 35 (C. C. A., 7th).

"Practices may be indulged in which can be char-

acterized as fraudulent, yet do not fall within the

statutes denouncing the offense of using the mails in



connection with a scheme to defraud; that offense

requiring that the scheme be fraudulent in its incep-

tion."

U. S. V. Backmaii, 246 Fed. 1009 (D. C. Penn.).

"An untrue statement, n false representation, does

not amount to fraud unless it be made with fraudu-

lent intent."

Yusem v. U. S., 8 Fed. (2d) 6 (C. C. A., 3rd).

"Where all the substantial evidence is as consistent

with innocence as with guilt, it is the duty of the

Appellate Court to reverse a judgment of conviction."

Yusem v. U. S., 8 Fed. (2d) 6 (C. C. A., 3rd).

"Fraudulent intent must exist at the time the mails

are used."

Watlvngton v. U. S., 233 Fed 247.

We will now endeavor, as briefly as possible, to review

all of the substantial evidence received at the trial. The

written exhibits make up the larger part of the record

and the testimony given by the three Government wit-

nesses is surprisingly meagre. Still more astonishing is

how a jury could possibly find from the evidence the ex-

istence of any intent on the part of the defendant to

defraud.

The defendant did not testify at the trial, for the rea-

son, no doubt, that a lengthy transcript of his testimony

was read into the record by the Government, wherein he

testified in detail as to his acts and conduct.
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FR. GERARD BRENNEKE,

being one of the persons named in the indictment, whom
it is alleged the defendant intended to defraud, testified

as follows [Tr. 46-59] :

(Note: The following is the testimony of the witness

in toto. To avoid repetition hereinafter and to stress the

highlights of his testimony salient portions thereof have

been italicized.)

My name is Fr, Gerard. I am connected with St.

Boniface's Indian School located at Banning. It is

maintained by the Catholic Church, partly also by

the County. I saw the defendant, Mr. Whitson,

about the middle of July, 1940, the 15th or 16th. He
came to visit me at the Indian School at Banning.

No one was present at our conversation.

He told me that he was sent by Msgr. O'Dwyer
and that I w^as also recommended to him by a certain

Fr. Long—I don't know this Fr. Long at all—at

San Francisco. He said he wanted to help us finance

the school and so on. He said that he had a mother

who, you might say, had as her hobby the helping

of schools by sending out certain leaflets and so on,

devotions to various saints, and thereby obtaining

help for the various organizations.

He mentioned an organization somewhere in the

East, but I have really forgotten the name of the

place because / zvasii't at that time very much inter-

ested. I didn't like the system, and I think he said

that his mother was to come West as far as I remem-

ber, very soon.

He showed me a letter from St. Mary's Orphanage

signed by some Mother Elizabeth, J. C. It was a

hand-written letter. I do not recall what the form

of the letterhead was. He talked to me about mak-



ing an appeal to some organization in the East. I

don't know the name of the organization, but I

beHeve that the signature was "Mother EHzabeth,

J. C." / did not discuss any details as to how this

appeal zvas to be made. He did most of the talking.

I didn't do much because I was not much interested.

He finally shozved me a contract that he had made

with this organization, and I asked him to give me
some time to consider it. He said we should rush the

matter.

The St. Boniface's School has a post office box at

Banning, and then Mr. Whitson and myself zvere to

get another box and zve were both to have a key

to the box and we were not to open it except

jointly. That is what he sdid. The funds would be

addressed to that box presumably. St. Boniface's

Orphanage it zvas to be called, and all of the letters

which would come addressed that way or any other

letter which would find its way into our box, that is,

the St. Boniface's Indian School box, was supposed

to go back into the new box we were to acquire.

/ understood that his mother zvas going to do a great

deal of the work.

My contract was to be with Mr. Whitson. The
contract you now show me is the contract Mr. Whit-

son exhibited to me as far as I can see now. To
the best of my recollection it is the same. The amount

is left out and the percentage that each party zvas

to receive of the donations was left out. That was

practically all of our conversation.

He wanted me to get a box as soon as possible and

I told him that I would have to asked the advice of

those who were my superiors in this matter.

In the meanwhile I sent a letter to Msgr. O'Dwyer

and then Mr. Whitson called me up. It must have
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been four or five days. He called me by phone and

asked me if I made any decision, I told him I did

not. Then he said, "You will not hear from me
until my mother comes from the east." I am not

quite sure if I thereafter received anything in the

mail. I believe perhaps one more letter was received.

The contract that I referred to came by mail. I asked

him over the phone what the percentages would be,

and he advised me that it zvoidd be 75 per cent to

him and then I dropped the matter right azvay.

The contract and letter you now show me came to

me through the mail. The documents were offered and

received in evidence and marked Government's Ex-

hibit No. 6.

July 19, 1940.

"Dear Father Gerard:

"I am herewith enclosing the outline of the con-

tract which you asked my husband to send you. You
will find that it removed all responsibility and expense

of raising money by mail for the Orphanage from

your shoulders, besides supplying a means of spread-

ing the Word among a wide circle in your name.

"As Mr, Whitson explained to you, Mrs. Anna
Whitson has sent us from New York the plans and

literature for Novenas covering the next three

months, the first of which is scheduled to be mailed

July 27th, which is the reason for our desire to get

the preparations started at once.

"Trusting to hear from you by Monday, I am

"Sincerely yours,

"Diana H. Whitson
"849 S. Normandie Avenue

"Los Angeles, California.

"Phone: DRexel 0350."
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1 : "To Relieve St. Boniface's Orphanage of any

and all expense , responsibility and liability of raising

money through mail campaigns, an Agreement is

entered into this day of 1940,

between St. Boniface's Orphanage (hereinafter

termed the "Orphanage") and the National Service

Agency of New York (hereinafter termed the

"Service") whereby the Orphanage employs the

Service and the Service agrees to conduct Fund

Raising Campaigns for the Orphanage, in the name

of the Orphanage only , by mail or otherwise, in the

manner, quantity, number and frequency which the

Service may deem fit, for a period of Fourteen Years

(14 years) from date.

2: The Service agrees to plan and conduct all

campaigns in their entirety; to supply names, prepare

all printed matter, get out mailing and to stand all

expense of same, including stamps.

3 : The Orphanage is not to stand Any expense

whatsoever on account of the above, and any monies

which it might lay out on account of stamps for mail-

ings or acknowledgements, expressage or post office

returns, box rent, it is to be reimbursed for out of the

donations received at the next mail-opening, before

any payment is made to the Service.

4 : The Service agrees to submit to the Orphanage

for its approval all printed matter before sending out

campaign letters.

5 : The Orphanage agrees to employ no other

fund raising or publicity service, nor to conduct,

itself or through any other means, any fund-raising

or pubHcity campaigns By Mail, nor to solicit per-

sonally or otherwise any donors on mailing lists of

the Service.
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6: A new lock box will be taken out at the Ban-

ning Post Office under the name of St. Boniface's

Orphanage and it is agreed that all printed matter

will bear the lock box number as an address. Both

parties agree not to take any mail out of this box

nor to open same except in the presence of representa-

tives of both parties hereto. The Service will en-

deavor to have a representative at the Orphanage

weekly or as often as the number of returns warrant.

If this representative skips a week in coming, the

Orphanage agrees not to take any mail out of the

box until her arrival.

7: It is understood that the name of St. Boni-

face's Orphanage is just being given to the institution

and people will only come to know it by this name

through the medium of the campaigns conducted by

the Service. Therefore, it is definitely understood

that all monies and mail addressed or delivered in

any way to St. Boniface's Orphanage or Father

Gerard, from donors solicited by the Service, whether

through the post office lock box or direct (unless

such donors can be shown to be prior benefactors of

St. Boniface's) is to be included in this agreement

and the joint fund.

8: It is agree that the Postmaster at Banning

will be asked to put in the lock box all mail addressed

to St. Boniface's Orphanage, even if it does not con-

tain the lock box number, as it is acknowledged that

some donors might just remember the name but not

the box number of the Orphanage. If any such

letters are delivered to the Orphanage instead of

being put into the lock box, the Orphanage will put

such letters, unopened, back into the box.

9: The Service's representative will direct and

assist in the opening, accounting and acknowledging
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of donations at the Orphanage in co-operation with

such religious as Father Gerard might designate and

will answer such letters as might require personal

answers either at the office of the Service or dictate

same to a religious. The Orphanage agrees to carry

out the systems of acknowledging and accounting in

the manner outlined by the Service, as it is under-

stood that the success of these campaigns and their

gradual paying for themselves after a period of years

depends on scientific systems of maintaining up-to-

date and accurate mailing lists, prompt and appealing

follow-ups and acknowledgements, so as to give a

personal touch that will ultimately build up a large

list of steady patrons.

10: The Orphanage agrees to pay to the Service

for its service and cost of campaigns, as outlined

above, a sum equal to % of all monies received

from donors in any manner as outlined above, and

Such % of Net Donations received is to consti-

tute the Only Compensation the Orphanage Is to

Pay the Service, even though the returns and re-

sultant % recompense to the Service might show

a loss on such campaigns to the Service, who agrees

to stand complete liability on same. The Orphanage

is to deduct any monies, which it might have laid

out for above mentioned expenses, from the weekly

statement before remitting its share to the Service.

The Orphanage agrees not to pay out any monies

on the Service's account without instructions from

the Service.

1 1 : All donations are to be received bv the Or-

phanage and deposited by it in its local bank, and a

check together with an itemized statement, is to be

sent to the Service on the day following each and

every mail-opening. No monies are to be given to
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the Service's representative nor any other party

except on written request of the Service.

12: The Orphanage will keep a written record

of all monies paid out on account of campaigns and

all monies received and deposited and such account

may be viewed by the Service at any suitable time.

13: It Is Understood That All Names Circular-

ized and/or Received From Donors or Any Other

Sources, and All Letters, Envelops, Enclosures,

Forms and Lists received from people circularized

by the Service or from their friends, together with all

Non-Delivered Returned Letters and Change-of-

Address Cards, Are to Be Considered the Sole Prop-

erty of the Service, and the Orphanage agrees to

turn over to the Service promptly upon receipt, per-

sonally or by mail, all such items received by it, and

will not retain any part or names of such items.

14: Intention and Memorial forms, etc., after

being acknowledged, will have their addresses de-

tached and retained by Service, and the forms given

to the Orphanage to be placed on shrines and altars.

15: As it is necessary to mail out all letters and

acknowledgments from Banning, the Orphanage

agrees to supply sufficient inmates and religious to

assist in addressing, inserting, sealing, stamping and

mailing of campaigns and other letters without any

charge to the Service nor any expectation of recom-

pense to those assisting. The Service agrees not to

make any gifts to any of the inmates or religious

at the Orphanage without the permission of Father

Gerard.

The National Service Agency (of N. Y.)

St. Boniface's Orphanage

By
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Cross-Examination.

My institution is incorporated under the name of

St. Boniface's Indian School.

When Mr. Whitson came to me he introduced him-

self to me and told me that his mother was doing

considerable charitable zvork in the east and that she

was interested in coming to California, zvhere she

would like to do the same sort of zvork. He said

that as far as he himself was concerned the zvas a

merchandise man and he zvas trying to make these

contacts for his mother.

Mr. Whitson didn't tell me that Msgr. O'Dwyer

had sent him. He said that he had spoken to Msgr.

O'Dwyer and that Msgr. O'Dzvyer had mentioned

m^y name. He did not come to me with a letter from

Msgr. O'Dwyer.

Mr. Whitson showed me several facsimiles of let-

ters that he thought would be applicable and would

touch the hearts of the Catholic laity for the pur-

pose of interesting themselves in my school.

Among those were various letterheads and among

the letters shown me I could see they were letters

that were drawn up roughly in writing. I think the

letter you now show me that bears at the top, ''St.

Mary's Orphanage, Box 1897, Englewood, Califor-

nia," was one of the letters he showed me.

The letter was offered and received in evidence

and marked Defendant's Exhibit A.
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The letter is in words and figures as follows

:

"St. Mary's Orphanage

Box 1897 Englewood, Cal.

Dear Friend

Please excuse the writing and the spelling. The

sisters teach us better but I'm to excited to bother

about that now. I bet you'd be excited to if you

could see all those new children, just little kids, cry-

ing because they haven't got a mother or father or a

home. And because they are crowded up in the

kids Dorm, and have hardly any space to move

around.

St. Marys is still a small place and Mother Ve-

ronica says she needs more money to build new

dorms and school buildings so as to have room for

the many homeless orphans waiting to come here.

And room, to, for a lot of older orphans, 12 to

16, now living with relatives who are to poor to

properly feed or dress them so they can go to school

and church regularly. These are the spiritual orphans,

Mother Veronica says, who need help the most, the

ones who have not only lost parents but are now lible

to lose thier Catholic Faith and are open to evil

temptations.

Now, I though the best way to show our Lord

Jesus how grateful I am for what St. Mary's did

for me when I was homeless, would be to try and

get help for these new children. So I got your name

from Mother Veronica and I'm writing you to ask

you wont you please help these poor needy children.

Becuase if they are sheltered and fed and edu-

catted right and learn a good trade and Catholic

teachings, when they leave St. Mary's they will earn
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a good living and live a good life and maybe enter

the church—so that you and all other Catholic will

be proud of them.

Gratefully yours in the love

of our Lord and his children

Tommy Hart

I have been attached to San Diego diocese since

1926.

I do not know of all of the orphanages that are

under the jurisdiction of the San Diego diocese and

the Los Angeles diocese. If one were mentioned to

me T would pretty well know whether or not it was

in the Los Angeles or San Diego diocese.

Q. You knew, did you not, when Mr. Whitson

showed you this orphanage, that there was no such

St. Mary's Orphanage in Inglewood, California?

A. To tell you the truth, I wasn't interested in it.

/ was not interested in the entire matter and it

was just a conrtesy that I gave to Mr. Whitson to

listen to him My mind zvas made up before Mr.

Witson spoke to me that I zvas not interested in

anything of the kind.

I received the letter dated Jtdy 19th, 1940, to-

gether with the enclosed contract through the mail,

being Government's Exhibit 6.

I remember there was some discussion about the

post office box. The proposition was that the Whit-

sons were to spend all the money necessary, mail

out all of the necessary circulars, without any ex-

pense zvhatsoever of any kind or nature zvhatsoever

to the school, and that when there were any dona-

tions that came in, they zvere to be sent not to the

Whitsons, but directly to the school in a box to be
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rented jointly by the school and by the Whitsons and

that neither myself or the Whitsons coidd open that

box without the other. I was to have charge of the

moneys. After the postage and other things zvere

deducted I zvas to remit to the Whitsons the percent-

age agreed upon of the collections. In other words

their percentage zvhatever it was, zvas to cover their

entire cost and I zvas to get whatever my percentage

was free and clear of any cost to me.

With respect to the percentage, that was some-

thing that was left to further discussion, if I was

interested in the plan.

/ zvas to be the person zvho zvas to oversee this en-

tire plan according to the way they laid it out. I

was to be the boss and manager of it.

In the telephone conversation with respect to per-

centages I talked to Mr. Whitson first and he said,

''Excuse me. I can't hear well." Then I talked to

Mrs. Whitson.

The card you show me bears my signature.

The document was offered and received in evidence

and marked Defendant's Exhibit B.

The card bears the postmark, "Banning, Calif.

July 26—4:00 P. M., 1940."

It is addressed to Mr. D. H. Whitson, 849 South

Normandie, Los Angeles, California, and on the back

thereof is set forth,

''St. Boniface School, Banning, CaHfornia,

7/26/40.

'Dear Mr. Whitson: Absolutely not interested in

your plan. Yours tridy.

Father Gerard,'

"
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849 South Normandie, Los Angeles, California, is

the address given to me by Mr. Whitson. The sig-

nature on the card is my signature and I sent it.

I did not give Mr. Whitson any money and I did

not sign any contracts with Mr. Whitson.

I do not know of anyone that gave Mr. Whitson

any money from my institution.

In the letter there is a novena. I know what a

novena is. Mr. Whitson said there was to be a

novena shortly after the time he came to see me.

They wanted to get this thing going in order to get

the donations in for the novena; that is why I

thought he was trying to force things. I was not

at all interested.

He said there was need for haste and that I should

rent the box right away.

Appellant sincerely submits that there is not one word,

sentence or syllable of the foregoing testimony that savors

of fraud; that it contains no false or fraudulent represen-

tations whatsoever; and that in no particular does it sus-

tain either the alleged scheme to defraud pleaded in the

indictment or any of the alleged false or fraudulent repre-

sentations pleaded therein.

The sum, crux and substance of Fr. Gerard's testimony

is merely to the effect that the defendant had a conversa-

tion with the witness wherein a plan was outlined having

for its object the obtaining of donations for a Catholic

organization to be founded in the future and to be known

as "St. Mary's Orphanage." [Tr. 47.

J
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The plan which was discussed by the witness and the

defendant on either the 15th or 16th day of July, 1940

[Tr. 46] was that

".
. . the Whitsons were to spend all the money

necessary, mail out all of the necessary circulars,

without any expense whatsoever of any kind or nature

whatsoever to the school, and that when there were

any donations that came in, they were to be sent not

to the Whitsons, but directly to the school in a box

to be rented jointly by the school and the Whitsons

and that neither myself or the Whitsons could open

that box without the other. I was to have charge of

the moneys. After the postage and other things were

deducted T was to remit to the Whitsons the per-

centage agreed upon of the collections. In other

words their percentage, whatever it was, was to cover

their entire cost and I was to get whatever my per-

centage was free and clear of any cost to me.

I was to be the person who was to oversee this

entire plan according to the way they laid it out. I

was to be the boss and manager of it." [Tr. 57, 58.]

At the time of the conversation between the witness and

the defendant the question of the percentage was left to

further discussion if the witness was interested in the plan.

[Tr. 58.]

After the conversation the witness received a letter from

the wife of the defendant enclosing a copy of the pro-

posed contract to be entered into between the defendant's

mother and the "St. Boniface's Orphanage" to be there-

after formed if the witness saw fit to enter into the con-

tract.

In this proposed contract there is not a word nor a

sentence from which it could be inferred that the defend-

ant had any intention to defraud anyone.
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It is provided in the contract that the National Service

Agency of Nev/ York agreed to conduct fund-raising

campaigns for the Orphanage to be thereafter found in

the name of the Orphanage and to that end to supply

names, prepare all printed matter, get out mailings and

stand all expense of the campaigns. [Tr. 50.]

By paragraph three of the contract the Orphanage was

to be reimbursed for any moneys which it might lay out

on account of stamps, for mailing acknowledgments, etc.

By paragraph four the Service agreed to submit to the

Orphanage for its approval all printed matter before

sending out campaign letters.

By paragraph six it was agreed that a post office lock

box would be taken out at the Banning Post Office imder

the name of St. Boniface's Orphanage and that all printed

matter would bear the lock box number as an address.

Further, that no mail would be taken out of the box

except in the presence of representatives of both parties.

By paragraph ten it is provided that a percentage of

all the moneys received from donors should be paid to the

Service and that such percentage would constitute the

only compensation of the Service even though the per-

centage received by the Service might be insufficient to

recompense it for the moneys paid out.

By paragraph eleven it is provided that all donations

were to be received by the Orphanage and deposited by

it in its local bank and the amount of percentage there-

after to be paid by the Orphanage to the Service.

Other provisions appear in the contract, all for the

benefit of the Orphanage.

Again we submit that in the conversation held between

the defendant and Fr. Gerard no misrepresentation of any



—21—

kind was made and that there appears nothing whatsoever

in the proposed contract which is fraudulent in any re-

spect.

Fr. Gerard testified

:

"I wasn't at that time very much interested. I

didn't like the system, * * */' [Tr. 46.]

Again,

"He did most of the talking. I didn't do much be-

cause I was not much interested." [Tr. 47.]

Fr. Gerard's conversation with Whitson was held on

July 15th or 16th. [Tr. 46.] And four or five days

later [Tr. 48] he received the proposed contract in a let-

ter dated July 19th, 1940. He testified further:

'T asked him over the phone what the percentage

would be and he advised me that it would be seventy-

five per cent to him and thcii I dropped the matter

right away."

He testified:

"I was not interested in the entire matter and it

was just a courtesy that I gave to Mr. Whitson to

listen to him. My mind vv'as made up before Mr.

Whitson spoke to me, that I was not interested in

anything of the kind." [Tr. 57.]

On July 26th, 1940, he mailed the postal card to the

defendant stating,

"Absolutely not interested in your plan. Yours

truly, Father Gerard."

Nowhere in the testimony of Fr. Gerard, nor by any

other evidence received at the trial, was it made to appear
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that the defendant asked Fr. Gerard for any money or

property, or made any false, fraudulent or untrue state-

ments to him. Defendant merely submitted to Fr. Gerard

a proposal which Fr. Gerard was privileged to accept or

reject as he saw fit. He was not interested in the matter

and saw fit to reject the proposal. Surely, there is nothing

either in the testimony of Fr. Gerard, or in the proposed

contract, that is indicative of any attempt on the part of

the defendant to defraud Fr. Gerard or anyone else. The

defendant on behalf of his mother did not ask Fr. Gerard

for anything whatsoever and made absolutely no misrep-

resentations to him of any kind. He, on behalf of his

mother, made an offer which could result in nothing ex-

cept a benefit to Fr. Gerard and the Orphanage to be

formed. Fr. Gerard turned the proposition down and

that was the end of the matter as far as the defendant

was concerned.

RT. REV. THOMAS T. o'dWYER,

a Government witness, and one of the persons whom it is

claimed the defendant intended to defraud, testified:

1. That he was General Director of the Catholic Wel-

fare Bureau of the Archdiocese of Los Angeles, which

included Los Angeles, Orange, Ventura and Santa Bar-

bara Counties ; that as such he was in charge of such mat-

ters as solicitation of funds from persons interested in

making donations to the Catholic Church. [Tr. 30.]

2. That defendant called on him about July 10, 1940.

Conversed with him alone. Defendant referred to the

assistance and support which he and his mother and his

aunt had given to certain institutions in Wilmington,

Delaware, and also in Scranton, Pennsylvania. He also
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suggested that he would be interested in doing similar

work in Southern California. [Tr. 30.]

Whitson inquired about the charitable institutions under

his jurisdiction. Witness referred to St. Boniface's Indian

School at Banning and mentioned the name of Fr. Gerard,

the Superintendent of that institution. [Tr. 31.]

3. Whitson presented a sample letter. Witness identi-

fied a letter appearing on the letterhead of what purports

to be "St. Mary's Orphanage, Box 1483, Wilmington,

Delaware," and testified that Whitson showed him the

sample letter as haznng been used in connection zvith

charitable zvork. [Tr. 31.] The letter was received in

evidence as Government's Exhibit 1. [Tr. 31-34.]

(Note: This sample letter is merely a form of a

stereotyped appeal for donations and as the witness testi-

fied was shown to him "as having been used in connection

with charitable work.")

The witness further testified: "Mr. Whitson indicated

in our conference that the letter, Exhibit 1, was used in

appealing for funds." [Tr. 36.]

4. Subsequently, Mr. Whitson telephoned me and I

told him that the St. Boniface's Indian School was out of

my jurisdiction and I referred him directly to Fr. Gerard.

[Tr. 44.]

5. "I never contributed money to any of the organiza-

tions that were mentioned by Mr. Whitson. I don't recall

ever being asked to personally contribute. I did not sign

and / zvas not asked to sign a contract zvith respect to the

contributions to be solicited from the Catholic laymen/'

[Tr. 45.]
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6. "1 had no intentior; of raising money for Mr. Whit-

son; the idea zvas that Mr. Whitsoii zvas to raise the

money for the organisations to be suggested by me. In

my conversation with Mr. Whitson I indicated that St.

Boniface's was perhaps one of the neediest of the institu-

tions." [Tr. 45.]

(Note: With the exception of a matter to be next

hereinafter referred to the foregoing constitutes substan-

tially all of the evidence and testimony of Father O'Dwyer.

It is to be noted that nowhere does he testify to anything

whatsoever to the effect that the defendant requested from

him any money or property or that the defendant in any

way attempted to obtain anything of value from him.)

In the light of the foregoing evidence the question

naturally arises as to how the jury could have possibly

found the defendant guilty and why the honorable trial

court denied the defendant's motions for a directed verdict.

The answer is found in the conduct of the defendant in

practicing a deception upon the witness, Fr. O'Dwyer, and

the misconception existing in the minds of the court and

jury of the law in reference to the offense of using mails

with intent to defraud.

x\s heretofore pointed out it is the law that, "The very

essence of the crime consists in the making of false prom-

ises which the parties iiez'cr intended to perform or false

representations w^iich they never intended to make good."

{Barnard v. U. S., 16 F. (2d) 451.)

"There must have been an intention to injure the party

addressed or sought to be reached by defrauding him of

something lie already had.'' {Miller v. U. S., 174 F. 35.)
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And, ''An untrue statement, a false representation, does

not amount to fraud unless it be made zvith fraudulent

intent." {Yusem v. U. S., 8 F. (2d) 6.)

Bearing these principles of law in mind we will now

examine the record.

From the uncontradicted testimony of the defendant it

appears that he had been married early in May, 1940.

That he and his wife intended to take a trip to California

on their honeymoon and then locate in the city of Wil-

mington, Delaware, where the defendant intended to open

up a store. On his way to California he stopped in Wil-

mington to show the town to his wife, also to persuade

his mother to live with himself and wife. [Tr. 63.]

His mother had for some time been active in charities.

[Tr. 64.] He had assisted her in writing literature for

a campaign she and other relatives had conducted for the

St. Mary's Orphanage and Home for the Aged in Penn-

sylvania. [Tr. 62.]

Defendant's mother stated she would live with defend-

ant and his wife if defendant could make some arrange-

ment for her to do charitable work in Wilmington. [Tr.

64.]

On May 27, 1940, defendant made written application

for a post office box in the name of "St. Mary's Service

Agency." In his application he gave as the persons whose

mail was to be placed in the box his own name and that

of his mother, M. Agnes Whitson. The application sets

forth that the character of business was "Direct Mail

Advertising." [Tr. 89-90.] The name, "St. Mary's

Agency," was suggested by defendant's mother. [Tr. 66.]
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The defendant testified that the box was rented so that

he could carry on correspondence while on his trip to

California concerning, among other things, contacts for

the orphanage and charitable work expected to be estab-

lished for his mother. [Tr. 66.]

Defendant came west with his wife expecting to stay

for a few weeks and then go back to Wilmington. How-

ever, his wife had a recurrence of a tubercular attack.

He was advised by a doctor to keep his wife in California

for a rest and thereupon he decided to stay in California.

[Tr. 67.]

Defendant was introduced to a Father Long while in

San Francisco, California. Father Long was Superin-

tendent of a parochial school and defendant told him that

he desired to make a Catholic contact for his wife and his

mother. He asked Father Long if he knew the name of

some small deserving orphanage within one hundred miles

of Los Angeles which would not get any funds or dona-

tions from the Community Chest or the Diocese fund.

Father Long replied that he didn't know, but suggested

that defendant call or see Msgr. O'Dwyer. [Tr. 67-68.]

Defendant did see Fr. O'Dwyer and the substance of

their conversation has hereinbefore been set forth.

It appears that the defendant had prepared sample let-

ters for the purpose of showing the method of appeal

intended to be used to secure donations to Catholic institu-

tions with which he hoped to make contact.

Such was the sample letter exhibited by the defendant to

Fr. O'Dwyer. This letter has heretofore been referred to

and is Government's Exhibit L The contents of the letter

consist merely of an appeal for donations.
|
Tr. 31-34.]

Unfortunately, however, for the defendant, the letter was
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mimeographed on a letterhead entitled, ''St. Mary's Or-

phanage, Box 1483, Wilmington, Delaware," and is

signed, "Mother Elizabeth, J. C."

The defendant freely admitted that there was no such

orphanage that he knew of in Wilmington, Delaware,

known as "St. Mary's Orphanage," nor was there any

"Mother Elizabeth, J. C," to his knowledge.

Concerning these sample letters as well as the particular

letter shown to Fr. O'Dwyer, the defendant testified

[Tr. 72] :

"However, I knew I would have to show some

example of the letters that my relatives sent out be-

cause there had been many claims that these letters

were too commercialized, letters sent out by other

organizations, and I wanted to show that my mother

and her relatives who sent out letters write a more

inspirational type of letter. S I had a facsimile of a

letter similar to the one we sent out in Pennsylvania,

but instead of having the Pennsylvania city and box

number printed on it, I had printed on it the first

thing that came to my mind. Box No. 1483, Wilming-

ton, Delaware. It was just a sample facsimile letter.

There was no intention to defraud Fr, O'Dwyer or no

intention of misrepresenting anything."

And again [Tr. 73-74]

:

"I had that letter there printed up the same as I

would have an ad, a sample letter. Western Union
displays telegrams made out to Franklin Delano

Roosevelt of the White House. Something like that.

The reason I did it was I didn't want to trade on the

name of St. Mary's Orphanage in Pennsylvania or

on the work we had done for them, because before

leaving the east I had an argument with the Mother
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Superior of St. Mary's and my in-laws living in

Pennsylvania, because they felt if my mother was to

do similar work for other orphanages, that she might

use some of their mailing lists and, therefore, detract

from their donations.

"Therefore, I showed Msgr. O'Dwyer that letter

just the same as I showed Fr. Gerard in Banning a

sample letter that I have here asking him what he

thought of it for a first letter, and the heading is

filled in, 'St. Joseph's Orphanage, Glendale, Califor-

nia,' addressed to Mrs. Kelly.

"I am sure nobody could infer from that that I

was intending to carry the inference that there was

such an orphanage as St. Joseph's in Glendale, Cali-

fornia."

The exhibition of this letter to Fr. O'Dwyer constituted

the first step towards the defendant's downfall. Abso-

lutely no representations were made by the defendant to

Fr. O'Dwyer concerning the "St. Mary's Orphanage" or

"Mother Elizabeth, J. C," but by a strange quirk of fate

Fr. O'Dwyer, according to his testimony [Tr. 43], "As-

sumed that institution existed and took it upon himself to

write to that Orphanage." Fr. O'Dwyer further testified:

"I do not recall if Mr. Whitson told me that such an

institution existed. . . ."

He further testified : "Mr. Whitson indicated in our

conference that the letter, Exhibit 1, was used in appealing

for funds."
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The letter was dated July 12. 1940, and a carbon copy-

thereof was introduced into evidence as Government's

Exhibit 2. It is in words and figures as follows (Tr.

35-36] :

"Reverend Mother Elizabeth J. C.

"St. Mary's Orphanage

"Box 1483

"Wilmington, Delaware

"Dear Reverend Mother:

"The Superintendent of the Catholic Schools of the

Archdiocese of San Francisco introduced to me a

Mr. Robert H. Whitson,a resident of Los Angeles.

"In our conference Mr. Whitson referred to the

work which his mother and aunt had accomplished in

the Diocese of Scranton under Bishop Hafey in the

upbuilding of your Orphanage in Wilmington. He
stated that his mother, a native of California, wishes

to return to this State and engage in similar work

here on behalf of one or more Catholic institutions.

I hesitated to give him a decision in this matter. I

am anxious to have confidential information from

you as to the work accomplished by Mrs. Whitson.

I understand that in addition to sponsoring a fund-

raising campaign, she has also developed considerable

correspondence with a large number of persons an-

swering inquiries, giving [37] counsel and encourage-

ment, etc.

"I find it difficult to make any suggestion to Mr.

Whitson, and will appreciate any information or

recommendation you may give me.

"With kindest regards,

"Sincerely yours,

"(Rt. Rev.) Thomas J. O'Dwyer,

General Director."



—30—

Thus it appears that Fr. O'Dwyer, without any sugges-

tion on the part of the defendant, took it upon himself to

assume that "St. Mary's Orphanage" was an institution

in fact and that "Mother Ehzabeth. J. C," was a person

connected therewith.

We now come to the only false representation that

appears in the entire evidence in the case.

On July 13th, 1940, the defendant mailed a letter ad-

dressed to the Lock Box Division at Wilmington, Dela-

ware, in which he instructed as follows

:

"Lock Box Division: If there is any mail in our

box 1483, except the rental receipt, will you kindly

forward it in enclosed envelope to our Los Angeles

office while I am away. Thank-you." St. Mary's

Service Agency."

It cannot with logic be said that the defendant ever

dreamed that there would be in the lock box a letter from

Fr. O'Dwyer, because according to Fr. O'Dwyer's testi-

mony he took it upon himself to write Government's Ex-

hibit 1 and did not disclose his intention to the defendant.

It follows therefore that there can be no possible connec-

tion between the fact that Fr. O'Dwyer wrote the letter

and the defendant instructed that the mail in the lock box

be forwarded to Los Angeles.

Naturally, in the due course of time, Fr. O'Dwyer's

letter was forwarded to Los Angeles, and after its receipt

there can be no question but what the defendant made a

false representation to the Father. This he did by writing

a letter on July 26, 1940, addressed to Fr. O'Dwyer and

signed, "Mother Elizabeth, J. C."
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The letter so written was introduced in evidence as

Government's Exhibit 3, and is in words and figures as

follows [Tr. 37-3S] :

"July 26, 1940.

"Rt. Rev. Msgr. Thomas J. O'Dwyer

"General Director of Charities of the

"Archdiocese of Los Angeles

"Los Angeles, California.

"Right Reverend and Dear Monsignor

"Please pardon this delay in replying to your letter

of July 12th, due to my absence for the past ten days.

Upon my return, today, I hasten to answer same.

'T have met Mr. Robert H. Whitson only twice,

although he has frequently assisted his folks in their

work for our institutions. [38] I do know Mrs. Anna
Whitson of New York (who, I understand, is a Cali-

fornian), Mrs. Therese Murray Whitson, formerly

of Scranton, and other members of the family living

in the Diocese of Scranton.

"They have done much good and intense work for

the past several years, in raising large sums by mail

for us, relieving the Order of all expense and re-

sponsibility incidental thereto; helping us to effect

some much needed expansion in structures and scope

of work both here and in Pennsylvania.

"Their list of prospects has covered a wide area

and resulted in the building up of a large patronage

and 'advisory and consoling' correspondence, which

they have ably handled. Incidentally, their campaign

literature differs from the usual type of soliciting

letter, being, rather, messages of Catholic inspiration

which, we feel, scatter much good in our name.

"I hope that I have given the necessary informa-

tion you desire to assist you in making your sug-

gestion.

"Sincerely yours,

"Mother Elizabeth, J. C."
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In this letter the defendant represented that "Mother

EHzabeth, J. C." was an actual person; that she knew

Mrs. Whitson and other members of the Whitson family;

that they had done much good and intense work in raising

sums by mail and relieving the Order of all expense and

responsibility incidental thereto.

The defendant in his testimony freely admitted that he

had made a very bad mistake in practicing this deception

upon Fr. O'Dwyer. His testimony concerning this letter

is as follows [Tr. 79] :

"I will admit that I erred in permitting certain mis-

conceptions that Fr. O'Dwyer had inferred from my
talk, to allow that facsimile letter to go uncorrected,

and I further admit, regarding that letter there, that

I made a very bad mistake and error in taking advan-

tage of an erroneous circular like that, thinking that

it would rush Fr. Gerard into signing this agreement

so the campaign could start off on schedule.

"Q. You thought that that might be the effect,

that it would hurry Fr. Gerard into signing the agree-

ment?

"A. I did, and I admitted it. That is where I

erred, but nobody can show that there was any inten-

tion to defraud in that, or any iota of fraud in any-

thing that was done."

The explanations he gives for writing the letter are

logical and there is nothing in the letter from which an

inference could be drawn that it was written for any other

purpose than the expectation that Fr. O'Dwyer, who had

referred defendant to Fr, Gerard, might, perchance com-

municate with Fr. Gerard and convey to him the matters

contained in the letter, and thus expedite the execution of

the contract by Fr. Gerard if the latter finally decided that

he would do so.
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There is absolutely nothing in the letter evidencing an

intent on the part of the defendant to defraud either Fr.

O'Dwyer or Fr. Gerard, or anyone else, out of any money

or property. The proposed contract had been mailed to

Fr. Gerard on July 19, and it was up to Fr. Gerard to

make up his mind as to whether or not he would enter

into it. If he did enter into it there was no fraud because

the contract speaks for itself and in it nothing as here-

inbefore argued, was promised or represented that was

false or fraudulent.

The envelope containing the letter is postmarked ''Wil-

mington, Del. Jul 25 1940" [Tr. 38] and on July 26, 1940,

Fr. Gerard mailed his post card addressed to the defendant

and stating, "Absolutely not interested in your plan." [Tr.

59.] It follows that it is very unlikely that Fr, O'Dwyer

communicated with Fr. Gerard before Fr. Gerard rejected

the contract, and of course there is no evidence whatso-

ever that Fr. O'Dwyer did communicate with Fr. Gerard

concerning the matter.

Applying now the law as we claim it to be, we have a

case where the defendant wrote a deceptive letter to Fr.

O'Dwyer, but in this letter he made no representations

or promises evidencing any intent whatsoever to defraud

either Fr. O'Dwyer or Fr. Gerard out of any money or

property of any kind.

We submit that the evidence is entirely insufficient to

justify the verdicts and that the judgments should be re-

versed.

Respectfully,

Milton M. Cohen,

Alfred F. MacDonald,

Attorneys for Appellant,
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Question Involved.

The sole question raised by this appeal is the sufficiency

of the evidence.

ARGUMENT.

The Indictment.

The indictment alleges that the defendant devised a

scheme and artifice to defraud the Catholic Welfare So-

ciety, Monsignor Thomas J. O'Dwyer, St. Boniface's

Orphanage, Rev. Gerard Brenneke, and divers other per-

sons to the grand jurors unknown, all of said persons be-

ing referred to in the indictment as the persons to be de-

frauded. The indictment then alleges that it was part of
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said scheme to obtain money and property from the per-

sons to be defrauded by means of false and fraudulent

pretenses, representations, statements and promises, more

fully set forth in the following portions of the indictment.

As a part of the scheme, it is alleged that the defendant

planned to assume and act under the fictitious names of

St. Mary's Service Agency, St. Mary's Orphanage, and

the National Service Agency, that he would rent a post

office box at Wilmington, Delaware, under the fictitious

name of St. Mary's Service Agency, giving the postal

authorities false and fictitious names and addresses as

references, and that it was further a part of said scheme

that the defendant would call upon various Catholic or-

ganizations to secure contracts with said organizations

for the collection of funds for Catholic charities under

the sponsorship of such organizations.

The indictment thereafter sets forth various specific

false representations which defendant made. [R. 3-5.]

The indictment then alleges that as a part of said scheme

the defendant planned to advise the Post Office Depart-

ment at Wilmington, Delaware, to forward all mail re-

ceived at Box 1483, Wilmington, Delaware, to a Los

Angeles address of the defendant and the defendant would

thus receive mail addressed to either Mother Elizabeth,

J. C. or St. Mary's Orphanage. That upon receiving such

mail the defendant would answer the same favorably to

the defendant, signing the name of the addressee, to-wit,

Mother Elizabeth, J. C, on the letterhead of St. Mary's

Orphanage.
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The Evidence.

The witness, Rt. Rev. Thomas J. O'Dwyer, testified

that he was in charge of such matters as the solicitation

of funds for the four counties of Los Angeles, Orange,

Ventura, and Santa Barbara; that the defendant Whitson

called upon him on July 10, 1940, at which time a con-

versation was had between the witness and the defendant,

in which the defendant stated that he, his mother, and his

aunt had given assistance to certain institutions in Wil-

mington, Delaware, and Scranton, Pennsylvania, and that

defendant Whitson would be interested in doing similar

work in Southern California. [R. 30-31.] During the

conversation it developed that correspondence had been

carried on with some of said institutions, and the defend-

ant handed the witness Government's Exhibit 1 as a

letter which had been so used. Thereafter the witness

O'Dwyer wrote to the persori who purportedly signed

Government's Exhibit 1 as a reference. The witness'

letter of inquiry is Government's Exhibit 2. In reply

to his inquiry the Rt. Rev. O'Dwyer received Govern-

ment's Exhibit 3, which is also Count 3 indictment letter

and which was stipulated to have been signed by the

defendant with the fictitious name "Mother Elizabeth,

J. C." on the fictitious letterhead, "St. Mary's Orphanage."

[R. 29.]

Defendant was able to obtain the letter of inquiry.

Government's Exhibit 2, because he was the lessee of

post office Box No. 1483 [Stipulation, Paragraph I, R.

28], and by sending Government's Exhibit 4 to the post

office at Wilmington, Delaware, the mail was thus for-

warded to him. Father O'Dwyer further testified that,

although he had no intention of giving defendant Whitson

any money, the plan was that Whitson was to raise



money for the organizations to be suggested by Father

O'Dwyer. [R. 45.]

Father Gerard Brenneke testified that he saw the

defendant about the middle of July, 1940, that Whitson

stated that he had been sent by Father O'Dwyer and also

a Father Long (the latter being not known to the wit-

ness) had mentioned him. [R. 46.] During the course of

this conference, the defendant proposed entering into a

contract with St. Boniface's Indian School. Since St.

Boniface's School already had a post office box at Banning,

it was proposed that solicitation would be in the name

of St. Boniface's Orphanage. Subsequently Mr. Whitson

sent a proposed agreement. Government's Exhibit 6. No
agreement was entered into, although the defendant did

try to rush through the proposed agreement. [R. 59.]

Had the defendant's efforts to procure the said con-

tract been successful, it must be admitted that he would

have secured a valuable contract by which the defendant

would have received seventy-five per cent, of all donations

and the charitable institution would have received but

twenty-five per cent. [R. 48.] Since the statute (18

U. S. C. 338) denounces obtaining money or property by

means of false or fraudulent pretenses, representations,

or promises, the scheme concocted by the defendant clearly

comes within its purview. The defendant knew that

Father O'Dwyer was making a confidential inquiry

through Government's Exhibit 3 as to the defendant's

antecedents and that Father O'Dwyer would probably act

upon the reply to this confidential inquiry in a manner

favorable to the defendant if a satisfactory reply was

received.

Appellant contends that since Government's Exhibit 3

was written and sent to Father O'Dwyer it could have
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had no effect upon his deaHngs with Father Gerard. The

evidence, however, showed that correspondence passed be-

tween Father Gerard and Father O'Dwyer during the

course of Whitson's contacts with Father Gerard. (In

July of 1940) at page 48 of the Record is the following:

"In the meanwhile I sent a letter to Msgr. O'Dwyer
and then Mr. Whitson called me up."

Father O'Dwyer wrote to the fictitious ''Mother Eliza-

beth", Exhibit 2, on July 12, 1940. On the following

day the defendant wrote to the post office of Wilmington,

Delaware, (Exhibit 4) by air mail asking that any mail

for Box 1483 be forwarded to Los Angeles. The de-

fendant thereafter wrote Government's Exhibit 3 in an-

swer to Exhibit 2, by air mail, bearing postmark "Wil-

mington, Del. July 25, 1940." [R. 12.]

In his testimony before the grand jury the defendant

admitted that he thought that Exhibit 3 would rush

Father Gerard into signing the agreement. [R. 81.]

Then on July 31 (and after Exhibit 3 had sufficient

time to reach Msgr. O'Dwyer) the appellant wrote Ex-

hibit 5 to Father O'Dwyer. According to its tenor the

appellant's intention in sending this must have been

(1) to inspire Fr. O'Dwyer to use his influence upon

Fr. Gerard to reconsider Whitson's proposition; or

(2) to bring about other recommendations or "sugges-

tions" by Fr. O'Dwyer in behalf of appellant.

Moreover, the jury was entitled to draw any legitimate

inferences from defendant's testimony before the grand

jury. [R. 59-87.] He at all times tried to cloak his

activities by steadfastly maintaining that his wife and

mother were the only ones interested in the proposed con-

tract, that he was acting entirely altruistically, and that
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no profit would be realized upon the contract. Father

Gerard testified that the contract was to have been with

appellant. [R. 47.]

It is axiomatic that pecuniary loss to the victim or the

success or failure of the scheme or gain to the accused are

entirely immaterial.

Byron v. United States (C. C. A. 9), 273 Fed.

769;

Colnay v. United States (C C. A. 9), 1 F. (2d)

926;

United States v. Rowe (C. C. A. 2), 56 F. (2d)

747.

The statute is violated if a scheme is formed and a single

act of mailing is done in order to efifect the object thereof.

The foregoing evidence when considered together with

the facts stipulated to [R. 28, 29] not only warrant but

compel the finding of guilt.

Respectfully submitted,

Wm. Fleet Palmer,

United States Attorney,

Russell K. Lambeau,

Assistant United States Attorney,

Attorneys for Appellee,
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Appellee has filed a brief in the above cause, consist-

ing of six pages. The first two pages consist of recita-

tions of allegations contained in the indictment. The

last four pages consist of a recitation of certain portions

of the evidence. Nowhere in the so-called ''brief" is

there to be found a single answer nor an attempted an-

swer to the points raised by appellant in his brief on this

appeal. In their brief counsel for appellee do not chal-

lenge in any particular the law as quoted in appellant's

brief, or its applicability to the facts in the case at bar.

Furthermore, the brief of appellee fails to set forth

any argument directed to the sufficiency of the evidence
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to justify the verdicts of the jury; with the sole exception

of the following statement in appellee's brief contained:

''Had the defendant's efforts to procure the said

contract been successful, it must be admitted that he

would have secured a valuable contract by which

the defendant would have received seventy-five per

cent, of all donations and the charitable institution

would have received but twenty-five per cent. Since

the statute (18 U. S. C. 338) denounces obtaining

money or property by means of false or fraudulent

pretenses, representations, or promises, the scheme

concocted by the defendant clearly comes within its

purview."

We submit that if appellee's argument is to be followed

it could but lead only to absurd and ridiculous conclusions.

Under such sophistic reasoning any person who presented

to another a harsh or unfair contract and urged its execu-

tion would be guilty of a violation of U. S. C. 338, pro-

vided that the mails were used in connection therewith.

Appellant does not even concede that the contract pre-

sented to Father Girard was in any sense of the word

unfair, or inequitable. It is to be remembered that out

of the percentage to be received by the National Service

Agency there was to be paid all of the expenses for put-

ting on the campaigns for raising the funds or donations.

This, of course, included the cost of mailing, stationery,

clerical work and services and all other expense incidental

to maintaining the headquarters for such a campaign.

The defendant testified, and it stands undisputed, that he

told Father Girard that the percentage would be seventy-

five per cent, for the first year; that there would then
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be a sliding scale for the next two years, until the third

year, when the percentage would be fifty per cent, to

each of the contracting parties for the balance of the

term of the contract. [R. 78.] This, however, is beside

the point. The undisputed facts appear to be that the

defendant mailed a proposed contract to Father Girard,

which contract contained no false or fraudulent represen-

tations of any kind and which Father Girard could exe-

cute or reject as he saw fit. Had he seen fit to execute

the contract it still remains as an undisputed fact that

he could not possibly have been defrauded out of anything

which he already had. Under the contract he was to

expend no money nor was he to become liable financially

or otherwise. Father Girard, according to his ow^n testi-

mony, "was to be the person who was to oversee this

entire plan according to the way they laid it out. I was

to be the boss and manager of it." [R. 57-58.]

We respectfully submit that an entire, full and com-

plete answer to everything contained in appellee's brief

is to be found in appellant's opening brief, and, without

burdening this Honorable Court by a repetition of the

arguments contained therein we respectfully urge the

Court to again read the same as our further answer to all

matters contained in the brief of appellee.

Respectfully submitted,

Milton M. Cohen,

Alfred F. MacDonald,

Attorneys for Appellant,












